How To Do An Equal Protection Analysis
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Describe the Problem Include the relevant Constitutional Provision 





Is there state action?





No – who are you kidding? This would never happen!





Obvious- One sentence answer





Not Clear? One Page


Moose Lodge – licensing is not enough


Burton v. Parking Authority – Symbiotic Relationship


White Primaries – Traditional state function


Shelly – state can’t enforce racist decisions


Marsh – Company Town – looks like, functions like





Yes





ID Type of Classification


Racial/Gender/Disability/Sexual Orientation/Economic/Wealth








Intent Analysis


Desperate Impact on scale of Yick Wo – “Inexplicable on terms other than race.


Arlington Heights & Feeny  & Washington v. Davis– show INTENT





ID TIER OF SCRUTINY





Plus VMI – exceedingly persuasive - Gender





Facially Neutral





FACIAL





STRICT SCRUTINY


Race, National Origin, & Ethnicity get








MIDDLE TIER SCRUTINY


Illegitimacy





RATIONAL BASIS


Economic Status, Sexual Orientation





RATIONAL BASIS W/ A BITE


Disabilities - Clebourne





SET OUT TEST








STRICT SCRUTINY


1) Compelling Government Interest


2) Narrowly Tailored – the way to protect government interest


3) No less burdensome means





RATIONAL BASIS


There must be a legitimate state interest and the means chosen to pursue it must be rational/reasonably related to the interest








INTERMEDIATE SCRUTINY


1) Government interests must be important.


2) Means must be substantially related to the states purpose








RATIONAL BASIS W/ BITE


When they are willing to examine the legislative intent and if the means are related





APPLY THE TEST





DONE





14th if State “no state shall”


5th & 14th  Federal Gov’t











