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DUTY TO DISCLOSE





Generally there is no duty to disclose





HOWEVER





In some cases there is a duty to disclose:





1. Half truth: If part of the truth is told, but another part is not, so as to create an overall misleading impression, this may constitute misrepresentation.


2. Positive concealment: If a party takes positive action to conceal the truth, this will be actionable even though it is not verbal. (Example: To conceal termite damage, Seller plasters over wooden beams in the house he is selling.)


3. Failure to correct past statement: If the party knows that disclosure of a fact is needed to prevent some previous assertion from being misleading, and doesn’t disclose it, this will be actionable. 


4. Fiduciary relationship: If the parties have some kind of fiduciary relationship, so that one believes that the other is looking out for her interests, there will be a duty to disclose material facts.


5. Failure to correct mistake: If one party knows that the other is making a mistake as to a basic assumption, the former’s failure to correct that misunderstanding will be actionable if the non-disclosure amounts to a "failure to act in good faith." (Example: Jeweler lets Consumer buy a stone, knowing that Consumer falsely believes that the stone is an emerald when it is in fact a topaz worth much less. This would probably be such bad faith that it would constitute misrepresentation.) 





THERE ARE SPECIAL DUTY TO DISCLOSE RULES REGARDING THE SALE OF A HOME








