
TORT DEFENSES





SELF DEFENSE


A defendant may use reasonable force to prevent a threatened harmful or offensive bodily contact and any threatened confinement or imprisonment when he reasonably believes there is a threat of real harm.


* No duty to retreat from no-deadly force


* May use force only to prevent impending battery or stop one already in progress





CONSENT


Generally, if the plaintiff has consented to an intentional  interference with his person or property the defendant will not be liable for the interference.


May be expressed (plaintiff has expressed willingness to submit) or implied (circumstances has led Defendant to reasonably believe of willing submission – WOULD A REASONABLE PERSON BELIEVE THE INDIVIDUAL CONSENTED).





Inaction may also be considered consent.





If individual is incapable of giving consent, it will be considered ineffective – child, intoxicated, unconscious.


Exceptions as a Matter of Law – Incapacitated, emergency (to save life), Lack of Consent Not Indicated, Reasonable Person





PUBLIC NECESSITY


May be used wherever interference with the land or chattels of another is necessary, or reasonably appears necessary, to prevent a disaster to the community, or substantial number of people.  May even be used by a private individual if she is acting on behalf of the community.


Defendant does not have to pay for damages





PRIVATE NECESSITY


Any person is privileged to prevent injury to himself or his property, or the property or self of s third person by injuring private property if there is no less damaging way of preventing the harm.


Reasonableness under the circumstances.





NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS





ZONE OF DANGER TEST- a worker within the zone of danger of physical impact will be able to recover for emotional injury caused by fear of physical injury to himself, whereas a worker outside the zone will not.  This means you must be afraid yourself because your are in danger as well.  








THING TEST


A Plaintiff may recover damages for emotional distress caused by observing the negligently inflicted injury of a third person if, and only if:


1) the plaintiff is closely relate to the injury victim


2) the plaintiff is present at the scene of the injury producing the event at the time it occurs and is then aware that it is causing the injury to the victim; AND


3) the plaintiff suffers serious emotional distress to the plaintiff beyond which would be anticipated in a distressed witness and which is not an abnormal response to the circumstances.








Property


* Landowner may not use force calculated to cause death to protect property.


* Once property us lost, landowner may not use force to re-possess it.





False Imprisonment


Storeowner may only detain a customer for recover stolen merchandise


A storekeeper may detain a customer only for the time necessary to reasonably investigate the facts.








