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SELF DEFENSE


NYPL § 31.15


Justification; use of physical force in defense of a person


Self Defense (Non-deadly)


Person may use physical force upon another when and to extent reasonable believes:


(1) such to be necessary to defend self or third person…


from use or imminent use of unlawful physical force by the other person.











Self Defense (Deadly)


Same as above but person must also reasonably believe





that other person is using or about to use deadly force; or


that other person is committing pr attempting to commit kidnapping, forcible rape, forcible sodomy or robbery; or


that such other person is committing  or attempting to commit burglary and the Defendant is in control of the building.





Exception to (1): No self-defense where D “knows can with complete safety as to himself and other avoid the necessary of” using deadly physical force by retreating (Retreat Doctrine)


However, no duty to retreat if D is in own dwelling and not the initial aggressor; or peace officer. (Castle Exception)








Exception: No self-defense §31.15


(a)Other person was provoked by Defendant with intent to cause physical injury to another; or Defendant was the initial aggressor; However, initial aggressor may use self defense if has withdrawn and effectively communicated that withdrew to other person but other person persists; or (b) Combat by agreement





Necessity Defense


Under NYPL § 35.05 (2)


“unless otherwise limited,…conduct which would otherwise constitute an offense is justifiable and not criminal when:


2. Such conduct is: (a) “necessary as an emergency measure” (b) “to avoid an imminent public or private injury which is about to occur” (c) “by reason of a situation occasioned or developed through h no fault of the actor,” (d)“and which is of such gravity that, according to ordinary standards of intelligence and morality, the desirability and urgency of avoiding such injury clearly outweigh the desirability of avoiding the injury sought to be prevented by the statute defining the offense in issue.”








NY DOES NOT FOLLOW





Alter Ego Rule


Right of a person to defend another ordinarily should not be greater than such person’s right to defend himself.





Duress


NYPL § 40.00


“1. In any prosecution for an offense, it is an affirmative defense that the defendant engaged in the proscribed conduct because he was (1) coerces to do so by the use of threatened imminent use of unlawful physical force upon him or a third person, (2) which force or threatened force a person of reasonable firmness in his situation would have been unable to resist.


The defense of duress…is not available when a person intentionally or recklessly places himself in a situation in which it is probably that he will be subjected to duress.”








IN NY, NOT REQUIRED TO FLEE FROM OWN HOME








Model Penal Code does not have the imminence required that the NYPL does for both Duress and Necessity








New York Penal Law § 40.15


At the time of such conduct, as a result of mental disease or defect, the defendant lack substantial capacity to know or appreciate either:


The nature and consequences of such conduct; or


That such conduct was wrong








M’Naghtem Test for Insanity


To establish insanity, it must be clearly proved that, at the time of the committing of the act, the part accused was laboring under such a defect of reason, from disease of the mind, as


not to know the nature and quality of the act he was doing; or


if he did know it, that he did not know that what he was doing was wrong








Model Penal Code § 4.01(1)


A person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity either to:


(1) appreciate the criminality [wrongfulness] of his conduct; or


(2) to conform his conduct to the requirements of the law.








INSANITY





No Defense To Conspiracy


NYPL § 105.30


It is NOT a defense that owing to criminal responsibility or other legal incapacity or exemption or to unawareness of the criminal nature of the agreement or the object conduct or of the defendant’s criminal purpose or to other factors precluding the mental state required for the commission of conspiracy or other crime, one or more of the defendant’s co-conspirators could not be guilty of conspiracy or the object crime.
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Intoxication is a defense if it negates the Mens Rea





Justification Excuse


Harm is outweighed to avoid a greater harm








