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CATEGORIZING TERMS: PROMISES, CONDITIONS, PROMISSORY CONDITIONS, AND INSIGNIFICANT TERMS & SUBSTANTIAL PERFORMANCE








Condition


An event not certain to occur, (except with passing of time) which must occur, before performance under a contract becomes due.





Difference Between a Condition and a Promise


A condition does not itself make it also a promise.  


If the act is a condition on the other party’s duty, and the act does not occur, the other party doesn’t have to perform. 


If the act is a promise, and it doesn’t occur, the other party can sue for damages.





Promise


An undertaking or commitment that a certain event will happen in the future





Standard of Substantial Performance


As long as you have substantially performed, then the other party has to perform as well.





Conditions have a stricter rule!!





Conditions are for the benefit of one party





Expressed Condition


Requires strict compliance





Implied Conditions


Can arise out of prior course of performance or dealing or trade usage





Constructive Condition


A condition which is not agreed upon by the parties, but which is supplied by the court for fairness





Condition Precedent – must occur before an obligation comes due.


Condition Subsequent – an event that terminates an obligation which is presently due.  There is no notice so the obligation is no longer due.








SUBSTANTIAL PERFORMANCE


Quality of Work


Quantity of Work


Extent of Work Completed


Purpose to be served by the contract


Whether Deficiency was material


Did it speak to something that was very specific about the contract


Cruelty of strict enforcement


Excuse for Deviation








Significance of the default


Harm to the injured party (owner)


Extent of non performance or deviation.


Oppression of forfeiture


The amount of time and money spent in the project (harm to Builder)


Extent of forfeiture


What’s Required for compliance?


Cost of undoing the work?


Cost of curing deficiency


Fault of breaching party








Promissory Condition


An event which is both an event and a promise.


I will paint your fence if you pay me by May 1st.





Failure of a condition discharges the other party of the duty to perform








If it is a condition then you may be relieved, if it is a promise, it gets you to substantial performance





Generally courts prefer promises





Deals a deal!








