r
Competency, Personal Knowledge, Order, Scope, Form of Direct & Cross Examination





EVERY PERSON IS COMPETENT TO BE A WITNESS


If there is a state law, the state law will determine the competency of the witness


TORR


T – Truth - understand what it is to tell the truth & importance of oath they take


O – Observe – Able to testify to what they have observed


R – Remember – Able to remember what they have observed


R – Retell – They are able to retell what they have observed





To attack a witness’s credibility, you need only to punch a hole in one of these








First Hand Personal Knowledge – Requirement – Layperson can only testify to facts








Personal Knowledge comes in two forms:


Intrinsic - State that they were there and they saw it.  Most of the time people will establish that they were there themselves.


Extrinsic - Outside evidence establishes that they had first had personal knowledge.  Ex: someone else says they saw you there, or maybe a photograph.


EXCEPTION Experts - Experts can testify to facts & opinions & conclusions & inferences








Otherwise it could be hearsay!!





A Judge may NOT testify as a witness





A witness may offer an opinion or inference if the opinions are rationally based on perceptions of the witness. It allows people to make a conclusion from a perception.  Ex: He looked scared when he got out of the car.





DIRECT EXAMINATION





Leading Questions should not be used on the direct examination of the witness except as may be necessary to develop the witnesses testimony.


to establish preliminary matters 


to elicit undisputed facts


to suggest a new topic


if the witness is a hostile witness


if you are laying a foundation


you are examining a witness who has a difficult communicating to the trier of fact.


if you are trying to refresh a witnesses recollection.


has a difficult communicating to the trier of fact.


if you are trying to refresh a witnesses recollection.








CROSS EXAMINATION





Cross is limited to the subject matter of the direct examination & matters affecting the credibility of the witness





Leading


Questions





UNLESS a party calls a HOSTILE WITNESS, AN ADVERSE PARTY OR A WITNESS IDENTIFIED WITH THE ADVERSE PARTY!





EXCEPTION





Objection, calls for a narrative – person may go on and on and on and on – no chance to enter objections. We want to keep Direct Examination into bite sized pieces.


Objection – leading


Objection, compound question – you ask one and only one question, not multiple questions


Objection, argumentative – you are to ask questions, not expected to argue with the witness.


Objection, beyond the scope – gone beyond the scope of the direct examination


Objection, asked and answered – to elicit testimony which has already been asked and then answered.


Objection, no question before the witness – no question has been asked.


Objection, misstatement of the evidence – assumes facts in evidence or is skewing facts that have already come out.








OBJECTION!





A jury member may not testify in front of the jury s/he is a member of.





Has 3 Phases


Background


Scene


Action








