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ARTICLE I POWERS:


WAR, TREATY, TAXING & SPENDING





War Power – Article 1, § 8, Clause 11


Split under the Constitution between the Legislative & Executive Powers.


Congress still has war power to address the effects of war, even if the war is over.








Treaty Power – Article VI – Supremacy Article II, § 2


Treaty is made by the Executive branch with advice & consent of Senate, 


“All treaties made” vs. “all laws made in pursuance thereof”


Missouri v. Holland


Pursuant to a valid treaty, the government can act in authority of Article VI.


Although the Treaty power cannot infringe upon the Constitution or powers reserved to the states, it does authorize the national government to bind the country on an international plane.








Tax Power – Article I, § 8 Clause 1


Bailey v. Drexel Furniture


Court held statute that taxed employers who used child labor was unconstitutional because it constituted a penalty.


Tax or Penalty?


The court has said that these are the things you look at to see if it is a tax rather than a penalty:


A tax produces a substantial revenue


The more money it makes, the more likely it is a tax and not a penalty


It has to be rational and some scheme - not a penalty


Tax, even if the regulation is linked to rates.


Even if it is graduated, it is still a tax and not a penalty





The 16th Amendment allows an income tax and Amends the idea that taxes “had to be uniform across the states, being based upon population”


A PENALTY MAY BE IMPOSED UNDER ANOTHER ONE OF CONGRESSES POWERS.





Spending Power Article 1, § 8, Clause 1 


“to pay debts and provide for the common Deference and general Welfare of the United States”


Congress may NOT regulate in a particular area merely on the ground that it is thereby providing for the general welfare; only taxing and spending may be done for the general welfare.


South Dakota v. Dole 


Congress gave Federal highway money for states to change drinking age to 21.


Funds must be given pursuant to the general (national) welfare.  Pretty much anything could be in the national interest. (Maybe not a local interest)


Conditions must be unambiguous – Basic Contract Principles 


Focuses on the deal between state & federal


The state has to know exactly how to access and use the money and what the penalty is if you don’t follow through.  The state has to understand what the bargain is for.


This is about the deal that the states are making – the “contract”.


You might say something like “I would like to look at the conditions and make sure they are clear and perhaps apply contract principles”


Conditions must be related to the NATIONAL interest – argue there needs to be a tight relationship – Deference to Congress on what is “national”


Can be more than economics


What has to be done – how is the condition related to the national interest?


You would need to know that there is an external limit


If you are challenging a statute, you want #3 to be as closely tied to #1 as possible.  Even if there is a national interest in #1, the conditions set forth in #3 should be sufficiently related.


“External” limits apply – the “unconstitutional conditions doctrine” (“induce unconstitutional action”)


Congress cannot say, “here is the money, we have this national interest (and we have met everything else) but the conditions are unconstitutional


The conditions violate some other provision of the constitution.


























IF YOU SEE THE WORDS “FUND” OR “SPEND” YOU BETTER DO A FUNDING CLAUSE ANALYSIS.











