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ARTICLE I:


FEDERALISM & JUDICIAL REVIEW & COMMERCE CLAUSE





The national government and the government of each state co-exist





Federal power is one of limited, enumerated powers.





There is no general federal police power, SO there is no right of the federal government to regulate for health, safety or general welfare of citizenry.


Each act of legislation must come from a specific, enumerated powers!





Congress DOES have the right to “lay and collect taxes…to pay debts and provide for the…general welfare of the United States…”(Article I, §8) But the phrase “provide for the general welfare” in this sentence modifies “law and collect taxes...to pay the debts”.  Thus, the power to tax and spend is subject to the requirement that the general welfare be served; there is no independent Federal power to provide for the general welfare





For an action of the Federal Government to be valid, it must:


1) Be a specifically enumerated power


2) Not violate any particular limitation of federal power already given








Is this a commerce clause question?











Use of channels of interstate commerce


Darby, Heart of Atlanta





Instrumentalities or Persons or Things IN interstate commerce


Houston Railway, Perez





Affect-Substantial affect on interstate Commerce


Perez, Heart of Atlanta, Katzenbach, Wickard





Which Category does it fit in?








In order for the law to SUBSTANTIALLY AFFECT (balancing test) interstate commerce you first need:


Commercial focus as part of the economic regulatory scheme


Commercial even if “aggregated”


Jurisdictional element


Doesn’t have to have one, but it could help


When it says “interstate” in the statute


Must narrow the class


[Findings of fact] on interstate commerce


There were no findings of fact that this affected interstate commerce. (civil rights & Domestic violence case)


[Tenuous relationship]


inference upon inference – long chain of command *BLAH*  There is a long inference you have to make in making the link between commerce and what is being regulated.  If Congress can regulate this, than Congress can regulate everything.











Is it a commercial activity being regulated?





Usually the most problematic











