	Promise
	Condition

	Non performance:
	Non performance:

	Non performance of promise = breach
	If event does not occur (non-occurrence); no breach, no liability

	Occurrence of event:
	Occurrence of event:

	Substantial performance by one party, the other party has to perform
	Strict Compliance is necessary; if you have not strictly complied then there is no performance

	Modification or Waiver
	Modification or Waiver

	Promise can be modified if both parties agree and there is additional consideration (mutual assent)
	A condition can be waived (voluntary abandonment of a known right by just party who sets and benefits from the condition) by one of the parties 

The court can excuse the non-occurrence of the condition based on fairness and nonforfeiture



Usage of Trade Definition: UCC 1-205(2)


A usage of trade is any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question. Note: This does not mean that parties must only do what is regularly done in the trade, the parties can agree to different terms by expressing the different terms in the contract.


Course of Dealing Definition: UCC 1-205(1)


A course of dealing is a sequence of previous conduct between the parties to a particular transaction which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and other conduct.


Course of Performance Definition: UCC 1-208(1)


Where a contract for sale involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of performance accepted or acquiesced in without objection shall be relevant to determine the meaning of the agreement.








Restatement § 202 Rules in Aid of Interpretation


Words and other conduct are interpreted in the light of all the circumstances, and if the principal purpose of the parties is ascertainable it is given great weight.


A writing is interpreted as a whole, and all writings that are part of the same transaction are interpreted together


Unless a different intention is manifested, (a) where language has a generally prevailing meaning, it is interpreted in accordance with that meaning; (b) technical terms and words of art are given their technical meaning when used in a transaction within their technical field.


Where an agreement involves repeated occasions for performance by either party with knowledge of the nature of the performance and opportunity for objection to it by the other, any course of the performance accepted or acquiesced in without objection is given great weight in the interpretation of the agreement


Where reasonable, the manifestations of intention of the parties to a promise or agreement are interpreted as consistent with each other and with any relevant course of performance, course of dealing, or usage of trade.


Restatement § 203 Standards of Preference in Interpretation


An interpretation which gives a reasonable, lawful, and effective meaning to all the terms is preferred to an interpretation which leaves a part unreasonable, unlawful, or of no effect;


The order of preferred interpretation is express terms then course of performance, then course of dealing, then usage of trade; 


Specific terms and exact terms are given greater weight than general language


Separately negotiated or added terms are given greater weight than standardized terms.


Restatement § 205 Duty of good Faith and Fair Dealing


Every contract imposes on each party a duty of good faith and fair dealing in its performance and its enforcement


Restatement § 206 Interpretation Against the Draftsman


The meaning which operates against the party who supplies the words or from whom a writing otherwise proceeds is generally preferred.


Restatement § 207 Interpretation Favoring the Public


A meaning that serves the public interest is generally preferred.








RULES OF CONSTRUCTION


* Interpret contract as a whole. Writing or writings that form part of the same transaction should be interpreted together as a whole.


* Purpose of the Parties. The principal apparent purpose of the parties is given great weight in determining the meaning to be given to manifestations of intention or to any part thereof.


* Specific provisions is exception to a general one. The specific provision will be deemed to qualify the more general one, that is, to state the exception to it.


* Handwritten or typed provisions control printed provisions. Where the handwritten and printed provisions are inconsistent, the handwritten or typed-in provisions are preferred.


* Public Interest preferred. If the public interest is affected by a contract, the interpretation that favors the public interest is preferred.








Types of Conditions


1. Express -- contract includes language that expresses the condition; "in the event that," "if," "provided


that," etc. Note: that the language by itself is not conclusive


2. Implied -- not expressly stated in the contract, but an implied term of the contract; the court tends to determine that there was an implied condition when on party's duty cannot be performed without some act by the other party. E.g. tenant has to give notice of a leak before the landlord can repair.








MODIFICATION


UCC § 2-209 rejects the pre-existing duty rule for contracts involving the sale of goods. An agreement modifying a contract needs no consideration; needs mutual assent and needs a signed writing.


Restatement § 89 Modification of Executory Contract


Courts will enforce the modification of a contract absent consideration:


if the modification is voluntary, fair and equitable in view of the circumstances not anticipated by the parties when the contract was made; or


to the extent provided by statute; or 


to the extent that justice requires enforcement in view of material change of position in reliance on the promise.





There must be a reason for the change/modification; the modification must be done in good faith. Unanticipated does not turn on foreseeability, i.e. it means that the event was not anticipated by the parties as a realistic possibility.


A modification without consideration is not valid if done in bad faith and if it was not done voluntarily.








Non Pecuniary Loss


General Rule: damages for emotional distress and other non-pecuniary loss are not recoverable in contract actions. 


Rationale: The asserted psychological injury is not fairly foreseeable by D as a probable


consequence of the breach of a business contract. Mental anguish is usually difficult to calculate with reasonable certainty. 


Exceptions: When a contract calls for an operation on the person of the plaintiff, psychological as well as physical injury may be expected to figure somewhere in the recovery depending on the particular circumstances. Damages for non-pecuniary losses will be awarded if the contract involved non-pecuniary values.
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Foreseeability General – courts will not compensate for damages that are not foreseeable as a result of the breach.


Hadley v. Baxendale


For damages to be foreseeable, they must arise naturally from the breach (actually know) or both parties must have contemplated these damages (actually know)


Restatement § 351 


They are foreseeable if they are in the ordinary course of events flows naturally from breach (actually know) or result of special circumstances beyond ordinary course of events: party in breach knew or had reason to know.


Restatement: ONLY breaching party needs to know


Hadley: BOTH parties must know


R: Parties must only have REASON to know


H: Parties must ACTUALLY know








When a writing is a partial integration, no evidence of prior or contemporaneous agreements or negotiations may be admitted if this evidence would contradict the term of the writing.  When a document is a total integration , no evidence of prior of contemporaneous agreements o negotiations may be admitted which would either contradict or add to the writing..  The parol evidence rule provides that evidence of a prior agreement may never be admitted to contradict an integrated writing, and may furthermore not even supplement an integration which is intended to be complete





** Expectation Damages


Breach – cost of completion


Sub Per – Diminution in value








Certainty - Damages are only recoverable if they can be ascertained with reasonable certainty








A decree for Specific Performance orders


 the promisor to render the promised performance.


An Injunction directs a party to refrain from doing a particular act.  It is especially common in employment contracts.1) Employer must show employees services are unique or extraordinary and 2) the result will not leave the employee without other reasonable means of making a living


Can’t have an order of Specific performance because it would result in Involuntary Servitude!








