
Interpretation of Expressed terms


What clause/term at issue?


What's the issue? (vague, ambiguous, ambiguous syntax, or conflicting with another clause in the contract)


What are the possible interpretations?


Which approach does the court use? subjective v. objective or formalist v. contextual


If it is the objective contextual approach, what evidence is introduced? (who, what, where, when, why, industry standard, trade usage, course of dealing, course of performance)


Does the court use any rules of construction?


Implied Terms Good faith and reasonableness is also implied


Course of dealings – How parties have acted in past contracts.


Course of Performance – Conduct with particular contract at hand 


Trade Usage – Any practice/method of dealing has such regularity as to justify the expectation that it will be observed  - Construed against drafter





ALL THREE ALLOWS THE PARTY TO NOT PERFORM


These elements must be met:


* An event must have occurred the nonoccurrence of which was a basic assumption of the K


* The impracticability must not have been fault of party seeking relief


* The party seeking relief must not have assumed risk


1) Impossibility – ONLY:


     * Destruction of subject matter


     * Death of person who was supposed to perform


     * Illegality of subject matter or performance 


2)Impracticability


     * Performance is much much harder than it was before.  Costly is the triggering fact.  Unexpected wild price fluctuation.  (oil embargo)


     * Event, the non-occurrence of which was the basic assumption of the contract which makes performance much much harder.


3)Frustration of Purpose


     * Even, the non-occurrence of which was the basic assumption of the contract which makes performance still possible but of no benefit (stupid).  (renting parade room and they re-route the room) Stated sole purpose of contract


1) What was the buyer's principal/fundamental purpose of the contract?


2) Was the other party aware of the purpose?


3) Was the purpose frustrated by the event?











DAMAGES


1) EXPECTATION: (bargained for exchange theory) These damages are limited by, Reasonable certainty, Foreseeability, & Mitigation ** LOOK DOWN FOR SUB PER & BREACH


* Put plaintiff in as good a position as she would have been in had the contract been performed


* FORWARD LOOKING – if it had been performed, what would the plaintiff had gotten?


Expectation interest – NET BENEFIT ( Gross benefit – What expected to pay) + COSTS ACTUALLY INCURRED 


2) RELIANCE:


* Put plaintiff back in position he would have been in had there been no Contract


Plaintiff gets back all expenses concurred in reliance on contract


* Put the plaintiff where she would have been if there had been no contract – make it as if the contract had never existed


* Most common of expectation damages are too speculative to be calculate


* Out of Pocket Expenses incurred to be recovered.


* BACKWARD LOOKING


ANTICIPATED COSTS (costs that flow from the actual contract) + UNANTICIPATED COSTS (flow from breach)


3) RESTITUTION: (unjust enrichment theory)


* Put defendant back in position he would have been in had there been no contracts (this is about making the defendant give back the money he may have acquired).  Only about avoiding unjust enrichment of doctor, etc. 


Get rid of the benefit the breaching party reaped.  It is about screwing the defendant.


Plaintiff gets back all benefits conferred on Defendant


Prevent unjust enrichment


* BACKWARD LOOKING


* Whatever the value is of the partially built item, etc.








There are two approaches the court is going to take in interpretation


Objective- Enforces terms as a Reasonable person would interpret them. The goal of the court is still to get at the intent of the parties.


Formalist Approach – heavily criticized & disfavored - 1) Assumes at words have set meanings independent of any context; 2)There is no need to go beyond the 4 corners of the document (text) to look at the context if the words not he paper have a definite meaning; 3) No need to look at extrinsic evidence to figure out what people meant;.


 4) PLAIN MEANING RULE – Words have plain and clear meaning.


Contextualist  - look at words around it to interpret meaning – meaning in context - the much favored approach – it might not be ambiguous to people not in the industry, HOWEVER, the court will still consider extrinsic evidence if the other parties try to submit it to show it has another meaning.


1)EMPHASIZED IN RESTATEMENT § 202; 2) Trade definition is so commonly practiced that everyone knows its true  3) Presumes that words only have meaning in context.4) Words DO NOT have set meanings 5) They want the true intent of the parties


Subjective - How individual people would interpret it under the circumstances; Trying to get at the actual intent of the two parties; The actual meaning that parties would attach to the words; Even if this is what a reasonable person implied in the meaning; can’t get into peoples heads; In many cases the two parties didn’t intend the same thing from the beginning.


MOST COURTS APPLY AN OBJECTIVE CONTEXTUAL TEST








UNILATERAL MISTAKE


* Mistake has to go to a basic assumption of the K


* Mistake must be material


* Party must not have assumed the risk**


And either:


* enforcing the contract would be unconscionable


- loss to party making mistake


          - prejudice to other party


OR


* the other party knew or had reason to know of the mistake








MUTUAL MISTAKE


* Is the fact a basic assumption of the contracts?


* Mistake must be material


* Must have assumption of risk**





ASSUMPTION OF RISK**


* Affirmatively/ Knowingly assuming the risk – is it expressly stated in the contract or is it implied in the contract?  If it is trade usage it is considered an implied term of the contract.  The court can choose to not enforce a clause if the clause is against public policy.


* Conscious Ignorance – party knows they have the limited knowledge and go though with the contract anyway.  The court will look at who is best able to control or avoid the risk.


* Allocated by the court – party best able to bear the burden & party which is more likely at fault








Duty to Mitigate -Where P might have avoided a particular item of damage by reasonable effort, he may not recover if he fails to make such an effort





Mistake of Fact – a belief that is not in accord with the facts





Hierarchy of Contract Terms


1) Express terms in the contract; 2) Course of dealings between the parties; 3)Usage of trade








Condition – an event not certain to occur which must occur, not passage of time, but can be an occurrence or non occurrence, even if it has occurred, but parties did not know it.. Conditions can be waived or excused Non-Occurrence of a Condition – DO NOT say breach of a condition








SUBSTANTIAL PERFORMANCE – balancing test (idea of fairness)


What was the harm to the injured party


Extent of deviation from agreed performance


Can’t be so substantial as to frustrate the purpose of the contract


Harm to the injured party (owner) & breaching party


What was the harm to the breaching party


The amount of time and money spent in the project (harm to Builder)


Extent of forfeiture (undoing work already done)


What’s Required for compliance?


Cost of undoing the work?


Cost of curing deficiency


Was it in good faith or bad faith? Intent?  Malicious? 


Excuse/Reason for deviation


Was it intentional?


Courts will consider if they tried to fix it (less bad, more likely Sub Per)


Diminution in Value for Damages





LIMITATIONS ON DAMAGES


First compute the entire damages/recovery due to P. Then, determine if there are any limitations to recovery.


Limitations to recovery include:


* Certainty, Foreseeability, Mitigation: some responsibility on P to minimize the damages.








Look @ bottom for foreseeability





Promissory Condition - A promissory condition is an event that is both a condition and a promise





If contract NOT substantially performed ( was there a modification that allowed the deviation from the performance? ( Which brings us to MODIFICATION ( If no MODIFICATION and no SUBSTANTIAL PERFORMANCE we end up at BREACH which leads up to DAMAGES








EFFICIENT BREACH (we don’t want to punish breach!)


* Sometimes it is better to go else were and suffer the consequences of the breach.  The other party gets a better deal and the other party gets damages.


* It doesn’t matter, because you get damages anyway


* Society wants goods to be valued in the most productive manner.








Parole Evidence Rule Analysis


Limits the extent to which a party may establish  the discussions or writings prior to the signed written contract should be taken as part of the agreement .  Terms in writing:


1)May not be contradicted but


2)May be supplemented or explained (Is consistent with the contract) by:


* Trade usage, custom, dealing, performance


* Consistent additional terms – UNLESS – The court finds the writing was intended to be complete and exclusive expression of their agreement


EXCEPTIONS WHEN IT WILL BE ADMISSIBLE


* Extrinsic evidence admissible to interpret to a term where ambiguous or unclear


* Does not apply to subsequent or separate  agreements


* Doesn’t exclude evidence suffered to establish separate agreement


* Doesn’t exclude evidence to establish defenses to contract formation (mistake, duress)








Condition Precedent v. Condition Subsequent


Precedent -- condition that has to occur before an obligation comes due


Subsequent -- an event that terminates an obligation that is presently due. Usually refers to getting notice. E.g. insurance company will pay when it gets notice of death. Or landlord


(Note: the Restatement completely abandons this distinction.)








CHECKLIST


- Contact interpretation


      *Conditions/Promises


- Excuses


      * Contract Interpretation


      * Mistake of fact


      * Impossibility/Impracticability/Frustration of Purpose


      * Modification


      * Breach/Substantial Performance


      * Breach/Remedies








Policy: Deals A Deal!!








