Criminal Procedure

The MBE is 200 questions of 6 topics.
50% con law – individual rights

contracts- hardest – formations, conditions & remedies – UCC Articles 1 & 2

Crim – 40% constitutional protection of accused persons

Evidence – 1/3 each- presentation impeachment, hearsay, relevancy, privileges & riders

property – ownership rights in land – titles

20% - real property mort.

50% from negligence 

· You will see the Best of the Lot Questions – look for buzz words, like best most likely, least likely. It needs to be the least incorrect of all of the answers

· Worst of the Lot Question – you need think in terms of negativity.

· Dichotomy Questions – crimes, con law or evidence – Guilty or not, admissible or not, outcome and reason.

· The Case Squib Question – bar examiners will give you 4 little questions.  You jot down the theory of the case, the decisive element of the case, the result of the case.

I. Exclusionary Rule 

a. Limitations on Exclusion

i. Exclusion does not apply to the conduct of grand juries.

1. A grand jury witness may be compelled to testify on illegally gotten evidence

ii. Exclusion is not an available remedy in civil proceedings

iii. In order to qualify for exclusion, the search in question but violate either the Federal Constitution or a Federal Statute

iv. Exclusion is not an available remedy in parole revocation proceedings
v. Good Faith defense to Exclusion in three parts

1. We will not exclude evidence where the police relied in good faith on a judicial opinion later changed by another opinion.

2. We will not exclude evidence where the Police relied in good faith on a statute or an ordinance later declared unconstitutional

3. Good faith reliance on a defective search warrant. NEW YORK does NOT recognize a search made on a defective search warrant.
b. The use of excluded Evidence for Impeachment Purposes
i. All illegally seized evidence may be used to impeach the credibility of the defendant’s trial testimony.

ii. Only the defendants testimony may be impeached – NOT the testimony of other defense witnesses.
c. Fruit of the Poisoness Tree - You are excluding all of the evidence which arises from the illegally gotten evidence.  If the original Police illegality is a Miranda issue then evidence that is discovered subsequently will not be excluded.
i. Police can break the Chain by:

1. Independent source – the police can show they have some source independent from that illegally gotten info.

2. Inevitable Discovery – we would have discovered this evidence anyway.

3. Intervening acts of free will on the part of the defendant.  If they arrest him illegally, he then checks with an attorney, and then two days later confesses to the crime.
II. Arrest

a. Arrest Warrants – generally not required when arresting someone in a public place. 
b. Non-Emergency Arrest – The arrest of an individual in his own home is required, if it is not an emergency.

c. Station House Detention – The police need probable cause to arrest you to compel you to come to the police station either for interrogation or for fingerprinting.
d. NEW YORK – There is a sliding scale of police authority to arrest.

i. Request for Information – The police can approach a person and request information except on “a whim or caprice”. The individual’s right to not respond or even run away does not give the police probable cause to arrest.

ii. Common Law Right To Inquire – Police must have founded suspicion that criminal activity is afoot. The Police can ask questions and briefly detain the individual if the individual gives explanations, the police must release him.
iii. Stop and Frisk – Reasonable Suspicion is required in order for there to be a stop and frisk.

iv. Arrest – An arrest requires probable cause.

III. Search and Seizure (8/13)
i. On page 5 on the mini review, there is a terrific flow chart of the search and seizure model
b. Does this person in the question have a 4th Amendment right?
i. In order to have a  4th Amendment right there must be either:
1. Governmental conduct – only protects from unreasonable searches by the government

a. On or off duty publicly paid police.

b. Any private individual acting at the direction of the publicly police.

i. Privately paid police are not government agents unless they are deputized to arrest.

2. Is there a reasonable expectation of privacy?
a. YOU NO RIGHT OF PRIVACY IN: things held out to the public implicates no right of privacy

i. The sound of your voice

ii. The style of your handwriting

iii. The paint on the outside of your car.

iv. Account records held by a bank

v. Monitoring the location of your car

vi. Anything that can be seen across the open fields

vii. Anything that can be seen from flying over in the public airspace

viii. The odours emanated from your luggage.

ix. The garbage left out on the curb for collection

b. You need to have standing to object to the search. You have standing if:

i. If you own the premises searched you have standing to object to the search

ii. If you live on the property, you have standing to object to the search.

iii. Overnight guests have standing to object to a search. ** Will be on bar **
iv. Passengers in cars who don’t claim the stuff taken out of the car do NOT HAVE STANDING just because they were present when the search took place.

v. A individual on the premises of someone else solely for the business purpose of cutting up drugs for sale does not have standing to object to the search

c. You sometimes have standing if you were legitimately present when the search takes place

d. You sometimes have standing if you own the property seized.

c. Did the Police have a Search Warrant?

i. Yes – check validity of warranty

1. The warrant should issue on a showing of probable cause.

a. The Police can use hearsay

b. Informants

i. NEW YORK – the affidavit underlying that warrant must:

1. Set forth sufficient underlying facts and circumstances to allow the magistrate to know how the informer got his information.

2. The affidavit must credit the reliability and credibility of that informant.

a. This is usually done by setting down the prior use of the informant.
2. The warrant must be precise on its face. It must state the particular places and things to be seized.

3. The warrant must be issued by a neutral and attached magistrate. (They must be neutral from law enforcement)
a. Court clerks are sufficiently neutral from law enforcements to issue warrants for violations of city ordinances.

ii. No – there are exceptions to the warrant requirement

1. Search Incident to a Lawful Arrest
a. The arrest must be lawful

b. The search must be contemporaneous with the time and place of the arrest.

c. Geographical limitations

i. Your person and where you can reach a weapon or destroy evidence - “wingspan”

ii. When a person is arrested in a car, the search will include the entire interior of the car, but not the trunk.

2. Automobile Exception
a. If the police have Probable Cause – then the police may search the entire car without a warrant, including the trunk.  They can even open things. Elephant in a Cigar Box. Only when they find the stuff can they arrest the driver of the vehicle.
b. The probable cause necessary to search the car can arrive after the car has been stopped, but it needs to arise before anything or anybody is stopped.

3. Plain View

a. Please be sure that the police officer is legitimately present where he does the viewing.

4. Consent
a. The consent must be voluntary and intelligent. It is settled that if the Police come to your door and ask if you mind that we look around and they say they have a warrant, but they don’t – saying they have a warrant negates consent.

b. Where two or more people have an equal right to use a piece of property any one of them can consent to its warrantless search.
c. The police do not have to warn you that you have a right not to consent.

5. Stop and Frisk

a. Reasonable suspicion – which is less than probably cause.

b. In NY – reasonable suspicion is when the police saw two teenage boys pushing a carriage down the street at midnight with a typewriter in it.

c. Weapons are always admissible so long as the stopping was reasonable. 

d. Evidence of crime – it is how much like a weapon or contraband could it have seemed from the outside will still be admissible.

6. Hot Pursuit & Evanescent Evidence (evidence which might go away if we took the time to get a warrant)
a. You need to keep hot pursuit hot.

b. You can find the guy and keep searching – he might have accomplices.

IV. Wiretapping

a. All wiretapping requires a warrant

b. EXCEPTION 

i. Unreliable Ear

1. You always assume the risk that the person with whom they are speaking that they will consent to the government monitoring the conversation.

V. Miranda

a. The constitutional prerequisite to the admissibility of any product of police custodial interrogation is the Miranda warning.

i. Be sure to find:

1. Custody – the person must be in custody to trigger the need to give the Miranda warning

a. A person is in custody if at the time of the interrogation he was not free to leave. This might also include being in your home or the hospital.
b. Probation interviews and Routine traffic stops are not custodial.

2. Interrogation – more than the mere asking of questions. Any conduct where the police knew or should have known they might get a damaging statement.

b. There is no need for Miranda to admit a Spontaneous Statement
i. “Are you guys here for the Buick I stole?”

c. Waiver of Miranda  

i. Must be knowing, valid, and intelligent.

ii. There cam be no waiver or Miranda rights from movements of shoulder shrugging

d. NEW YORK – Indelible right to counsel - read pages 4 & 5 in NY distinctions criminal procedure outline.

i. NY affords greater protections to the defendant than the US Government.

ii. This indelible right to counsel attaches:

1. When the defendant is in custody and the police are engaging in “activity overwhelming to the layperson” and the defendant requests counsel.

2. At arraignment

3. Upon the filing of an accusatory instrument

4. When there has been any significant judicial activity.
iii. Once the counsel attaches – waiver may be obtained from a criminal defendant “who is actually and known to be represented by an attorney only in the presence of counsel”

1. You can only waive your right to counsel in the presence of your counsel.

VI. Fifth Amendment Right to Counsel

a. Once the defendant asserts his right to terminate the interrogation and requests an attorney, reinitiating of interrogation by the police without his attorney present violates his 5th Amendment to counsel.

b. This right only arises when someone who hears the Miranda warnings and asks for an attorney. This means that the individual is asking for an attorney to help with the police interrogation

c. They need help with the process of police interrogation

i. This right is not offence specific.

VII. Sixth Amendment Right to Counsel

a. All other times you get an attorney it evokes the 6th amendment right to counsel, which is offence specific.

i. The attorney only needs to be present when the defendant is being interrogated about that particular attorney’s case.

ii. Even if you already have an attorney for another crime – you still need to request another attorney.

VIII. Pre Trial Identification

a. There are two ways to attack a pretrial identification technique

i. Denial of the right to counsel

1. Post trial line-ups and show-ups give rise to a right to counsel

2. There is no right to counsel when they are showing the victim or witness photographs

ii. Denial of the right to due process

1. Sometimes identification process are so unfair they violate due process.
b. We would exclude the in court identification and not let the victim identify 

c. the defendant

d. If we find either, it does not automatically mean we get the in court identification – They can use an independent source for identification – this can often be an ample opportunity to look at the guy at the time of the crime. This is the idea that they are remembering the guy fro the crime and not from the proceedings.

IX. Bail 

a. Bail issues are immediately appealable

b. Preventative detention is Constitutional

X. Grand Juries

a. NEW YORK – Grand Juries consist of between 16 and 23 people – 12 of whom must agree to indict.
b. A witness who has been granted immunity, may consult with counsel, but not in the Grand Jury Room.

c. A witness who has waived immunity may be accompanied into the Grand Jury Room.

d. A Grand Jury indictment in NY must be based on legally significant evidence.

e. Any witness who testifies in front of the Grand Jury received transactional immunity. They will not be prosecuted for any transaction about which they testify.

f. If the defendant requests the opportunity to testify in front of the Grand Jury, provided they waive immunity.
XI. Prosecutorial Duty to Disclose

a. People v. Rosario – Upon demand, the defendant can get for inspection or copying:

i. His own or a co-defendants statement to law officers including grand jury testimony

ii. Defendant can get tapes or bugged conversation intended to be used at trial

iii. Relevant photos or drawings made by the police.

iv. Reports of physical, mental or scientific tests. 
v. Any other property obtained from the defendant.

vi. The approximate date, time and place of the events charged.

vii. Anything that the state or federal constitution requires to be disclosed to the defendant by the prosecutor prior to trial

viii. All specific instances of defendants conduct that the prosecutor intends to use at trial to impeach the defendant’s credibility.

b. By the time the jury is sworn in and the opening statement, the prosecutor needs to turn over any prior written or recorded statements of persons required to be called at witnesses as well and the criminal records of prosecution witnesses

c. Failure to make the required Rosario disclosures does not warrant disclosures unless the defendant can show that non-disclosure materially contributed to the result of the trial. He needs to show prejudice to the outcome of his case.
XII. The Right to Jury Trial

a. You always have the right to a jury trial where the maximum authorized sentence exceeds 6 months the defendant has a right to a jury trial. 

b. If the sum of the sentences for criminal contempt exceed 6 months, you have a constitutional right to a jury trial.

c. The minimum number of Jurors is 6 – they must be unanimous

i. There is no federally protected right to a unanimous 12 person jury verdicts.

d. Cross Sectional Requirement – You have a right to have the jury pool to reflect a fair cross section of the community in your county.

i. So long as the county jury pool is a cross section of the county
e. The use of peremptory challenges – gender or racial based discrimination

i. It is unconstitutional for the prosecution or defense to exercise peremptory challenges to exclude from the jury perspective jurors on account of their race or gender.
XIII. Ineffective Assistance of Counsel (ONLY ESSAY) MUST SHOW-

a. Counsels conduct was unreasonable

b. A reasonable probability counsels conduct affected the outcome of the case. Unless there was some direct impact of what the attorney did – it doesn’t matter.

XIV. Guilty Pleas 

a. The Supreme Court will not disturb guilty pleas after sentence.

b. The Supreme Court has adopted the contract theory of lease Bargaining. 

i. The terms of the record should be recorded and everyone should be held to that standard.

c. Taking the plea

i. Judge must address the defendant personally. 

ii. Judge must tell the defendant the nature of the charge

iii. Judge must inform defendant of the maximum authorized sentence and any minimum sentence

iv. Just must also inform defendant that he has a right to plead not guilty.

d. If this does not, the defendant may withdraw his plea and plead again.

e. There are only four good basis for withdrawing your guilty plea after sentence is:

i. The plea was involuntary.

ii. Lack of jurisdiction – the court that took the plea lacked the jurisdiction to do so.

iii. Ineffective assistance of counsel 
iv. Breach of an agreed upon plea bargain by the prosecutor.

1. Defendant agreed to plea guilty for the promise to consolidate all the charges and to make no sentence recommendation.  If the prosecutor advises on a sentence, it is a breach of the agreement

XV. Sentencing

a. Re-sentencing after a successful appeal

i. A defendant cannot be given a harsher sentence on retrial after a successful appeal.

b. Death Penalty – unconstitutional in NY

i. Any death penalty statute that doesn’t give the defendant a chance to present mitigating facts or circumstances is unconstitutional.

ii. There can be no automatic category for imposition of the death penalty.

iii. The state may not, by statue, limit the mitigating factors; all relevant mitigating evidence must be admissible or the statute is unconstitutional.  
iv. Only a jury and not a judge may determine the aggravating factors justifying imposition of the death penalty.

XVI. Double Jeopardy

a. When does it attach?

i. At a jury trial when the jury is sworn

ii. At a judge trial – when the first witness is sworn

iii. This does not occur when the proceeding is civil.

b. There are four exceptions where you can be tried again for the same offense

i. The jury is unable to agree on a verdict.

ii. Mistrials for manifest necessity – Ex: midway through the defendant gets ill.  They declare a mistrial for Manifest necessity, and they can have a new trial.

iii. Retrial after successful appeal is not double jeopardy.

iv. Breach of an agreed upon plea bargain by the defendant.

1. Rickets v. Adamson – 

c. When does jeopardy attach?

i. Tow crimes do not constitute the sane offense

ii. If each crimes requires proof of an additional element that the other does not.

1. Ex: If defendant runs over 2 people – there can be two different trials – 1 for hit & run, and 1 for manslaughter.

iii. If you have a greater offense, like robbery, and you are found innocent, they can’t turn around and go after you for a lesser offense.

1. Exception – you can be done for battery and get off, but if the victim dies, you can be charged with murder.

iv. NEW YORK – all incidents which arise in a single transaction must be tried together. Manslaughter & hit & run from the previous example must be tried together.
d. Separate Sovereigns – The state and the federal government are not the same sovereign, so you can be charged with crimes by both entities

i. You cannot be separately charged with violation of a state law and a dutchess county law – they are the same sovereign.

XVII. Fifth Amendment Privilege to Be Free from Compelled Testimony
i. Any person in any case can assert this privilege – including administrative hearings, congressional hearing, etc.

ii. You need to waive it straight away, otherwise you will have waived your right in ay subsequent criminal proceedings.
b. The 5th Amendment does not protect us from having the state use our bodies to incriminate us – they can take hair samples, dna, etc – they just can’t make us take a lie detector test.

c. It is unconstitutional for the prosecutor to make a negative comment about the defendants failure to testify, or his remaining silent on hearing the Miranda warnings.

d. This privilege can be eliminated in THREE ways:

i. The grant of an immunity

1. This is called Use and Derivate use Immunity.

2. We can prosecute you on evidence we can show we had before we gave you immunity

3. NEW YORK – grants transactional immunity – they will be immune from any prosecution for any transaction about which they testify.

ii. No possibility of incrimination - The statute of limitations has run

iii. Waiver – The criminal defendant, by taking the witness stand, waives the 5th Amendment privilege as to all….
HOT TOPICS

· Exclusions & its limitation

· Fruit of the Poisoness Tree

· Search & Seizure

· Miranda

· Pre-Trial Identification

· Right to Jury Trial

· Guilty Pleas

· Ineffective Assistance of Counsel

· 5th Amendment – Double Jeopardy

· 5th Amendment against compelled testimony

