Rubin - Int
I. Books gotten at school

a. For reference only

b. New York Practice

c. Wills & Trust

II. New Books

a. Black letter law

b. Mini books

i. Fine points

ii. New York distinctions

iii. Make sure they are in your notes if there is an asterisks next to them.

212-935-0069 – Rubin
Bar examiners – 800-342-3335- www.nybarexaminers.org
I. Criminal Procedure is for essay and law for multiple choice. Criminal Law (20 in law 13 in procedure)

i. Degrees of crimes – if you can’t remember the degrees of crime is to look at what second degree is and then ad a gun, you have first degree

ii. Take second degree and subtract an element is you get third degree

II. Jurisdiction

a. A state acquires jurisdiction to adjudicate the crime if the state is the legal site of the crime

i. The conduct happened there

ii. The result happened there

1. Ex: Someone shoots from CT into NY and kills someone – both states have jurisdiction because the conduct happened in CT and in NY because the affect.

2. You have to be the place of the conduct or the place of the result.

3. As to crimes of omission, their jurisdiction lies where the act should have been performed.

III. Merger of Crimes

i. Generally there is no merger of crimes in American law.

ii. HOWEVER – Solicitation and Attempt merge into the substantive offence.???

1. CONSPIRACY DOES NOT MERGER with the sustentative offence

2. You can be convicted of conspiring to do something and doing it.

IV. Elements of Crime (to have a criminal act)
a. Act

i. Any bodily movement

1. These DON’T QUALIFY:

a. Conduct which is not the product of your own volition

i. Ex: Someone pushes you and your knock someone into the tracks – you are not liable because you didn’t do it on purpose

ii. Ex: Reflexive or convulsive act like having a seizure

b. Conduct that occurs when you are unconscious or asleep.  He does not mean falling asleep at the wheel – he means sleep walking

b. Omission

1. There is no legal duty to rescue, but sometimes there is a legal duty to act.

ii. A legal duty to act can arise in one of 5 circumstances

1. Statute (pay your taxes)

2. Contract (lifeguard or nurse)

3. Relationship between the parties (parents have duty to children, spouses to protect each other)

4. Because of you voluntarily assume a duty of care and then fail to act on it appropriately

a. Ex: man is drowning, defendant says he will save him, and then when he sees who it is and turns around, he would have criminal liability

5. When your conduct created the peril (you push someone in the pool  they can’t swim)

V. Mental States for Crime (10 questions on this)
a. Transferred Intent

i. If you set out to kill someone, and you miss, and you kill someone else, you are still guilty of murder.

ii. There are always two crimes with transferred intent

1. Murder & Attempted Murder

2. NEVER MERGE ANY CRIMES WHICH HAVE DIFFERENT VICTIMS

b. Specific Intent (additional defences which are not available for other crime) – MEMORIZE THESE
i. Solicitation
ii. Conspiracy

iii. Attempt

iv. First Degree Murder (murder alone will always mean common law murder – in NY is in the 2nd degree) – can use a defence to reduce to common law murder in NY
v. * Assault

vi. Felonies against property

vii. Larceny

viii. Embezzlement

ix. False pretences

x. Robbery

xi. Burglary

xii. Forgery

c. Malice (only murder & arson on the bar – everything else is general intent crimes)
i. Murder

ii. Arson

d. General Intent (almost every crime in NY – rape & battery – unless they fit strict liability formula)

i. Almost every crime is a general intent crime

ii. Ex: Rape & battery

e. Strict Liability (no intent crimes – any defence that negates intention will not work here)
i. They will give you a statute and you will read it.  In order to determine if it is strict liability.  If you see no adverbs, like knowingly, intentionally, wilfully – then think they mean it to be a no intent crime of strict liability.
1. If the crime is either:

a. Administrative

b. Regulatory

c. Morality

ii. Any defence which negate intention doesn’t matter
iii. Mistake of fact only negates intention

iv. Do not indulge a consent of victim

VI. Accomplice Liability

a. Accomplices are liable for the crime itself and all other foreseeable crimes

i. Don’t give people accomplice liability unless you can find them actively in on the plan – 

ii. They can’t just be present, they need to be part of it.

b. They have to be actively in on the crime, even if they seem to be going along with the crime by doing nothing

c. NY DISTINCTION

i. An accomplice is not absolved of liability by defences of the principles going to negate mental state.  Ex: If they principle is insane – no luck, the accomplice still gets it.

ii. The accomplice is not absolved from liability even if the principle is acquitted, immune or not prosecuted.

iii. A person may not be convicted in NY solely on the uncorroborated testimony of an accomplice.

VII. Inchoate Offences (uncompleted) – THREE OFFENSES
i. Solicitation – asking someone to commit a crime – this crimes ends when you ask the individual.  

ii. Conspiracy – if you ask and then the individual agrees to do it is conspiracy.  If they agree to do it, the crime of solicitation becomes conspiracy. WILL BE ON BAR –
1. The people must be pursuing an unlawful objective.
a. Ex: S & J agree to meet at S’s house to take his silverware and pawn it.  The people must be out to do something illegal.

2. Elements

a. Agreement

i. The agreement does not have to be expressed. Doesn’t have to be written or spoken words of agreement.  Various people can be in a conspiracy even though they don’t know each other.
ii. Must also be an overt act in NY, any little overt act will do. In, NY, showing up at the place you agreed to rob is considered an overt act.
b. Intent to agree

c. Intent to achieve the unlawful objective

3. Conspiracy does not merge, so you can be convicted to conspiring to do something and doing it.

4. Each Conspirator is liable for all the crimes of co-conspirators, if they were committed in furtherance of the conspiracy and were foreseeable.

5. IMPOSSIBILITY is not defence to conspiracy

6. Withdrawal – even if it is adequate, can never withdraw you for the conspiracy itself.  You can withdraw from the other conspirators subsequent crimes.

7. IN NEW YORK – This is an overt act state (Agreement & Overt Act) – this is frequently on the NY bar – 

a. Overt act state

b. in NY you can conspire with an undercover police officer

c. in NY you can withdraw from the conspiracy, but you must renounce the conspiracy and prevent the commission of the crime.

d. A person who merely conspires is not liable for the substantive offence committed by co-conspirators.

iii. Attempt = specific intent plus a substantial step beyond mere preparation in the direction of the commission of the crime.
1. Mere preparation for crime cannot ground liability for attempt – specific intent plus a step beyond mere preparation.

VIII. DEFENSES

a. Insanity (defence to all crimes including strict liability)

i. McNaughten Test

1. At the time of his conduct the defendant lacked the ability to know the wrongfulness of his action of understand the nature and quality of his action

ii. NY uses a test similar to McNaughten

1. Lacked the ability to know the wrongfulness of his action

iii. Irresistible Impulse

1. Lacked the capacity for self control and free choice

iv. Durham Rule

1. Defendants conduct is a product of a mental illness

v. MPC

1. Lacked the ability to conform his conduct to the requirements of the law

b. Intoxication (defence to all crimes including strict liability)
i. Voluntarily (defence to specific intent crimes only and to no other kind of crime)
1. Addict and alcoholic

ii. Involuntarily 
1. Must be shoved down your throat

c. Infancy Defense
i. Under 7 no criminal liability

ii. Under 14 a rebuttable presumption of no criminal liability

d. Self Defence

i. Non-deadly force

1. A victim may use non-deadly force if the victim reasonably believes that the force is about to be used on them.

ii. Deadly force

1. Can be used any time the victim reasonably believed that deadly force is about to be used on them

2. Minority & NY rrequies a victim to retreat to the wall if it is safe to do so before using deadly force
a. Exceptions in a retreat jurisdiction:

i. You do not have to retreat out of your home (but must shut front door on someone)
ii. You don’t have to retreat if you are the victim of a rape or robbery

iii. Police officers do not have the duty to retreat.

3. The original aggressor usually cannot get back the right of self defence, unless he retreats.

iii. Defense of a Dwelling
1. Deadly force may never be used solely to defend your property

e. Duress (defense to all crimes except homicide – in NY is an affirmative defense to ALL crimes) 

i. When someone holds a gun on you and tells you that if you don’t rob a store, they will kill you.

ii. In NY, defense to ALL CRIMES

f. In NY There are TWO classes of defense

i. Defenses, ex: infancy, self-defense

1. When the defendant raises them, the prosecution must disprove them beyond a reasonable doubt

ii. Affirmative defenses are duress, entrapment, & insanity.

1. The defendant must raise and prove the defense by a preponderance of the evidence

g. Mistake of Fact 

i. Only when charged with a specific intent crime

	Mental State of the Crime Charges
	Application of the Defense

	Specific Intent
	Any Mistake Reasonable or Unreasonable

	Malice and General Intent
	Reasonable Mistakes Only

	Strict Liability
	Never


h. Consent

i. Almost never a defense in this country 

i. Entrapment

i. Almost never available, because pre-disposition on the part of the defendant to commit the crime negates the entrapment

ii. IN NEW YORK it is an AFFIRMATIVE DEFENSE (it must be raised and proved by a preponderance of the evidence)
j. Defenses To Felony Murder

i. If the defendant has a defense to the underlying felony, he has a defense to felony murder

ii. The felony that they are committing must be something other than a killing

iii. The deaths must be foreseeable

iv. Deaths caused while fleeing from a felony are felony murder – once the defendant reaches some point of temporary safety (usually spending the night at his house or his moms house) deaths caused there after are not felony murder.

v. Defendant is not liable for the death of a co-felon as a result of resistance by the victim or the police. If S & J hold up a bodega and the owner shoots S, Joe is not liable for felony murder.
vi. Resistance ***

vii. NY Has a special defense to felony murder in NY – Affirmative Defense to Felony Murder 

1. An individual has a affirmative defense if & must prove ALL PARTS:

a. He did not commit of aid in the commission of the killing.

b. He was not armed with a deadly weapon

c. He had no reasonable grounds to believe that others were armed with deadly weapons

d. He had no reason to believe that any participant intended to engage in conduct likely to result in death.

X. Common Law Crimes (Doesn’t exist anymore – how they existed in 1700)
a. Battery
i. A completed assault

ii. Battery is a general intent crime – never strict liability

b. Assault – Two theories – (pg 482 - #31& 32)
i. Assault as an attempted battery – specific intent crime - I take a swing at you and then miss 
ii. Assault as a threat – general intent crime - I threaten you with bodily injury
c. Homicide

i. Make sure the victim is human

ii. If you see the single word murder, it is common law murder and second degree in NY.  
Specific intent defenses

1. Voluntary Intoxication

2. Mistake of Fact, reasonable and unreasonable

iii. Must show one of the following:

1. Intent to kill

2. Intent to do serious bodily harm

3. Reckless indifference 

4. Felony murder

iv. Must be no provocation

d. Manslaughter

i. Voluntary – do not use unless you can use some passion. It is a provoked killing.  It arises in the heat of passion.

ii. Involuntary Manslaughter

a. killings from criminal negligence – you fall asleep at the wheel and the car goes up on the curb and kills someone.
2. misdemeanour manslaughter
3. When you kill someone when you are committing a misdemeanour or a felony.

e. NY Homicide Statute – death penalty statute is unconstitutional and the legislature has done nothing to change this, so we still have first degree murder.

i. First degree murder 
1. Killing has to be intentional
2. Plus one of the following:

i. Judge

ii. Police officer, etc.

ii. Second degree murder

1.  is an intentional killing without the intentional circumstance

2. Or reckless indifference to human life.

3. Felony murder is second degree murder in NY

iii. Manslaughter in NY

1. Intent to do serious bodily injury

2. Voluntary manslaughter – heat of passion killing

iv. Second degree manslaughter

1. Killing from simple recklessness

2. This is simply a matter of degree
v. Negligent Homicide

1. A killing from criminal negligence
f. Multistate Bar Examiners dealing with 1st Degree Murder
i. The will label things first degree murder if they want you to have first degree murder.

ii. They will give you some statutes which you will read and define first degree murder for you.

g. Kidnapping IN NY
i. Any degree of kidnapping in NY can be the felony that underlies felony murder

ii. Second degree kidnapping 

1. abducting someone

iii. First degree is

1. You hold them with ransom

2. You restrained them with the intent to commit physical injury

iv. The victim dies

h. Rape 

i. Multistate

1. The slightest penetration completes the crime.

ii. Statutory Rape is a strict liability crime

i. Crimes Against Nature

i. Bestiality
ii. Adultery, etc.

j. Property Crimes – COMMON LAW – Pg 482 - #34
i. Larceny (specific intent)
1. A wrongful taking

2. A carrying away – any little carrying away is good enough (intent to deprive at time of taking)
3. the personal property of another

4. without their consent (fear & fraud don’t count)

5. with the intent to deprive the person permanently of his interest in the property at the time of the taking
a. Taking property in the belief that it is yours is not common law larceny.

6. Only get possession and not title

ii. Embezzlement – COMMON LAW **
1. They must have lawful possession like a trustee

2. Engages in illegal conversion

3. The embezzler does not have to benefit
4. Possession only, not title

iii. False Pretences

1. Persuades the owner to convey title without ownership

2. The conveyance of title that is the center of false pretences/representation.

3. Must be as to a present of past fact.
4. A false promise to do something in the future cannot ground liability for false pretences.

k. Robbery – COMMON LAW
i. Larceny plus assault

ii. You have to take from the person or his presence

1. Presence requirement is very broadly drawn.

iii. You take from him against his will by violence or fear.

1. Yanking a necklace off someone’s neck is robbery.

iv. The threat has got to be of imminent harm

1. Threats of future harm is extortion – if you don’t do this, I will kill you is extortion.

l. Robbery – NY

i. Third degree robbery

1. Forcibly stealing property

2. No physical injury and no fire arms

ii. Second Degree Robery

1. Forcibly stealing property; AND

2. Aggravating factors

a. You were aided by another (scarier)

b. Caused physical injury

c. Displayed a firearm

iii. First degree robbery

1. Forcibly stealing property

2. You are armed with a deadly weapon

3. You cause serious physical injury

m. Extortion
i. Blackmail

1. There is no need to take something from the person or his presence.

2. The threats are of future harm. 
n. Offenses against habitation

i. Burglary

1. A breaking (actual, or constructive, like threats or fraud)

a. It is not a breaking if the door or window are wide open, however, if they push an interior door, that can be a breaking.

b. If you give someone a key and they come with a bunch of their friends later, it would be considered a constructive breaking.

2. A dwelling of another

3. At night
4. With the intention to commit a felony inside (this has got to exist at the time of the breaking and entering)

a. Donnie breaking into Doreens house because he feels like it

i. The intent to commit the crime has got to exist at the time of breaking,

ii. Burglary in NY

1. Third Degree Burglary

a. Breaking, or 

b. Entering, or

c. Remaining behind inside (any structure) with the commit any kinds of crime inside.

2. Second degree

a. Third degree plus any of the flowing factors:

i. It was a dwelling

ii. Injury to a non-participant

iii. The individual was armed

3. First degree

a. Must be a dwelling, plus either of the other two from second degree burglary

iii. Arson – COMMON LAW

1. The malicious burning of the dwelling house of another

a. This only applies to burning, not to explosions, not to water or smoke damage

b. To be common law arson, there must be a material wasting of the fibre of the building by fire. So, if the carpet burns, but not the actually heart of the structure, it doesn’t matter.
c. It needs to be the dwelling house of another.

iv. Statutory Arson in NY

1. Burnings, explosions, smoke damage or water damage to any kind of structure whether you own it or not.

HOT TOPICS IN CRIMINAL LAW

· Mental States for crimes
· Specific intent crimes & their additional defenses

· Involuntary intoxication

· Mistake of fact

· Transferred intent
· Accomplice Liability – don’t give it just because the individual is present
· Inchoate offences

· Solicitation

· Conspiracy - especially

· Attempt

· Hot Defenses
· Intoxication

· Infancy

· Self-defense
· Mistake of Fact

· Law crimes

· Homicide

· Felony Murder & defenses

· Homicide in NY

· Affirmative defense to felony murder in NY

· Property Crimes

· Larceny

· Embezzlement

· False Pretences

· Common Law

· Robbery

· Burglary

· Arson

· New York

· Robbery

· Kidnapping

· Burglary
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