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4th Amendment





“The right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported by Oath of affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”





Katz “Expectation of Privacy” Doctrine


A 4th Amendment search or seizure only takes place when a person’s “reasonable expectation of privacy” has been violated.


For 4th Amendment protection:


The person must show an actual, subjective expectation of privacy AND


The expectation must be one that society recognizes as being “reasonable”.





Protects people, NOT places





Curtilage


Land and ancillary buildings that are associated with a dwelling.  


A person has a reasonable expectation of privacy with respect to cartilage, but not necessarily open fields.





A prisoner has no legitimate expectation of privacy in his prison cell.


Hudson v. Palmer





Plain View Doctrine


In general, police do not commit a 4th Amendment search when they see an object in plain view of an officer who has a right to be in the position to have that view.





Plain view will often apply if the police stand on public property and use mechanical devices to obtain a view of Δ or his property.





The police MAY NOT use special high tech devices, not in general civilian use to get “views” that could not be had by the naked eye. Kyllo v. U.S.





Also applies to touch, hearing, or smell





            Plain Touch applies only if the police have the right to do the touching in the first place





Plain Touch


If officer is conducting a legal Terry search, and feels something like contraband, he may seize it





Probable Cause Generally





Must have probable cause for:


Warrant for a Search or Arrest – the judge or magistrate must be satisfied that probable cause does exist. AND


Police make Warrantless search or arrest the officer must have probable cause for that search or arrest.





Probable Cause for Arrest


Must be more likely than not:


a violation of the law has been committed; AND


the person to be arrested committed the violation





Probable Cause to Search


It must be more likely than not:


the specific items to be searched are connected with criminal activities; AND


these items will be found in the place to be searched








