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1. How would you react if the video show you created or the album you recorded is being pirated and you end up receiving no compensation for the work you created? What would you do or can you do in this instance? 


“It is therefore sickening to know that our art is being traded like a commodity rather than the art that it is.” 


These are the words of Lars Ulrich, drummer for heavy metal band, Metallica, arguably the most famous and influential band in the history of heavy metal music. However, it could be that their popularity is also responsible for their songs being among the most downloaded tracks by Napster-using music buffs. 


Napster is a popular software program that helps PC users locate and download MP3 files on other users' hard drives. Fans offer MP3 files by direct user-to-user transfer, which the company claims absolves it of involvement in copyright infringement. In effect, Napster makes music free to anyone with a PC and an Internet connection.


MP3, short for Moving Picture Experts Group Audio Layer 3, is an audio data compression format that allows users to send music files over the Internet.  


Metallica was angered when MP3s of their latest single, “I Disappear” appeared on Napster indexes available for download before the single was even released. In a highly-publicised bid to shut Napster, Inc down, Ulrich delivered 335,000 screen names of Napster users who downloaded Metallica songs to the offices of Napster to prove that Metallica music was being traded illegally.


Although Napster suffered a temporary injunction for two days, San Francisco’s 9th Circuit Court of Appeals lifted the injunction and Napster managed to stay afloat. Today, Napster, Inc continues to fight its lengthy legal battles to promote file sharing among music enthusiasts.

Copyright

What Napster infringed and what Metallica was attempting to defend was their copyright. The legal statement that, a piece of work or intellectual property belongs to its creator or creators. 

According to Singapore law, copyright refers to the exclusive right to do a number of things in relation to a work: such as, reproduce or make a copy of a work; publish the work; perform the work in public; broadcast the work; include the work in a cable programme service, etc. In relation to the right to make a copy, that right is infringed when a substantial part of the work is copied in relation to the whole. 

There is the concept of moral right at common law that is also applicable in Singapore. The concept of moral right is that the copyright owner of a work has the right to claim to be identified as such and to object to any distortion, mutilation or other modification of his work that would be prejudicial to his reputation. The Copyright (Amendment) Act of 1998 imposes a duty on any person not to falsely attribute the authorship of a work or to knowingly reproduce, publish, sell or let for hire or by way of trade offer for sale any such altered works. If my work were to be so violated, I would have a cause of action against anyone who breaches this duty.

Under the Copyright Act, there is copyright under any original expression. An expression is considered original as long as it is not copied from some other work and there is some level of intellectual effort, labour and skill involved in the creation. 

The copyright of a musical work does not expire until 50 years after the end of the calendar year in which the writer of the work died. However, if a work is first published after his death, and there are no other public records of the work being offered for sale, the copyright will last for 50 years from the date of first publication.

Copyright protection is automatic and not subject to any formalities. Without my authority, that of the copyright holder, were anyone to do one of the things for which the copyright owner has the exclusive right to do, there is a direct infringement. For a direct infringement to occur, the perpetrator need neither harbour the intention to infringe nor possess the knowledge that his actions constitute infringement. Proving copyright infringement is up to the person who claims copyright and an independent creation, even if it is identical, is not an infringement. 

It is also a violation of copyright if any one sells, lets for hire, by way of trade offers or exposes for sale or hire, imports for the purposes of sale or trade, any infringing articles which he knows or ought reasonably to know that the making of the article constituted an infringement of the copyright. The person who pirates my work will attract both civil and criminal liability in Singapore. 

It is also an offence to possess any articles that one knows or ought reasonably to know to be infringing copies of a work for the purpose of selling, letting for hire or distribution in trade. In other words, mere possession of pirated works is a crime as well. There is a presumption that the possession is for the purposes of sale if the person is found to have 5 or more infringing copies of any work. 

The civil remedies for the copyright owner include injunctions, damages or account of profits and delivery up of infringing copies. In some cases, such as where the flagrancy of the infringement was shown, the court may also order any appropriate punitive damages. 

Criminal proceedings may be instituted by the State or by myself, the copyright owner who is authorised by the State to do so. This ensures that there is sufficient flexibility in the enforcement of rights. 

So if I were disagreeable with the pirating of my work and decided to punish the culprit in question, criminal penalties for infringement by selling, letting for hire or exhibiting in public are: 

· a S$10,000 fine per infringing copy, up to a total of S$100,000, and/or 

· imprisonment up to 5 years. 

In the case when pirated copies of my work are being imported, the Copyright Act allows myself (the objector) to request the Director-General of Customs and Excise to seize pirated copies of my own copyrighted materials by lodging a prescribed notice. The notice shall state that I am the copyright owner, that at a time and place specified in the notice, copies of the copyright material is expected to be imported and that I object to the importation. Unfortunately, the objector is also generally required to give a security deposit that is sufficient to reimburse the Government of liability and expense for such seizure and sufficient to reimburse such compensation that the court may order as compensation to any aggrieved person (the importer for example). 

Though infringement is committed when copies are made of a copyrighted material, a certain amount of copying is allowed under certain situations that are deemed as fair dealings under the Copyright Act, such as, copying of a reasonable portion for private study or research. "Reasonable portion" is defined as not more than 10% of the total number of pages or total number of bytes in a published edition of a work; or in a case where the work is divided into chapters, not more than a single chapter of the work; or in a case where the work comprises an article in a periodical publication, the whole of the work. In other situations, whether a particular dealing is a fair dealing is determined on a case by case basis and the following factors would assist the court’s assessment of whether there is a fair dealing:

· the purpose and character of the dealing, including whether such
dealing is of a commercial nature or is for non-profit educational
purpose; 

· the nature of the work or adaptation; 

· the amount and substantiality of the part copied taken in relation to the
copyrighted work as a whole; and

·  the effect of the dealing upon the potential market for, or value of, the copyrighted work or adaptation. 

Despite the clear guidelines and possible penalties outlined, piracy still runs rampant in Singapore. In any night of any time of the year, one is able to find a pasar malam (night market) set up anywhere on the island. Chances are, you will be able to find at least 3 stalls selling pirated audio CDs or software, as well as movies. 

COMPASS
Assuming I was a professional musician, were my copyrighted works to be copied and sold with no compensation to myself, my complaint would fall under the jurisdiction of the Composers and Authors Society of Singapore (COMPASS). COMPASS is an organisation created to protect and promote the copyright interests of composers, authors (and their heirs) and publishers of musical works and their related lyrics. COMPASS is a non-profit public company that administers the public performance, broadcast, diffusion and reproduction rights in music and musical associated literary works on behalf of its members. COMPASS deals specifically with music copyright and the usage of musical works. 

The purpose of its formation was to provide them with a means of compensation for usage of their creative material by other parties. This was accomplished by setting up a registry of musical works for composers and lyricists whereby their works would be protected by the society. In addition, the society has established a licensing department to ensure that members are duly compensated, in the form of royalties, for use of their material. By enforcement, the members would also be protected from any unauthorised usage of their materials and be subjected to due rewards.

For eligibility as a member of COMPASS, I must have ONE work, and a publishing company or organisation registered in Singapore with publishing as its main objective must have at least FIVE works, which have been either: 

· commercially recorded, 

· or commercially published or broadcast, 

· or performed in public for such number of times as to be considered appropriate as determined by the COMPASS Board of Directors.

In addition, a copy of the record or published work must be submitted in support of the application.

Thus, when copyright is infringed, my course of action as an artiste and a copyright holder registered under COMPASS would be to seek redress through The Copyright Act of Singapore 1987. This may be done through: 


· Injunction, where I may seek a prohibitory order from the Court to cease all further performances and reproductions of the copyright work; and

· Damages, where I am awarded compensation for the copyright infringement. In addition, the offender is also liable to criminal proceedings that could result in fines, imprisonment or both. 

The right to free music?

The entertainment industry, especially in the U.S., is one of the strongest proponents of legislation with regard to intellectual property and copyright. These laws were conceived with the economic considerations of the creator rather than corporate welfare; today, artists have less say over the selling of their own music than do their record labels. Artists like Tom Petty and Chuck D, excited by the technological revolution, decided to let the public download their music for free from their web sites, but were forced by their labels to remove their own work. 

Napster, the enfant terrible, was sued by the Recording Industry Association of America on December 7th 1999, accused of contributing to copyright infringement.


One tends to suspect that the concept of intellectual property has come to better serve the big music corporations rather than the artists they represent. 

There are other artists who possess greater control over the marketing aspect of their music, such as the Smashing Pumpkins (who are offering their entire new album for free download from their web site) and the Offspring (who have been the most vocal supporters of Napster from the very beginning. These artists totally endorse the free electronic trading of music over the Internet and have even released new work free over the Internet, believing the promotion would not be adverse to album sales.


In fact, a survey conducted by the Digital Media Association, found that 60% of heavy music listeners (those who listen to more than 10 hrs per week and spent more than US$25 on music in the last 6 months, who listen to music on the Internet, in downloaded or streamed formats) said they ended up buying the music they had heard online.

And then there are those who are more ambivalent to the entire situation, such as Radiohead, whose unveiling of their latest album, Kid A, has been conducted with great secrecy and security measures. Yet, when the entire album was leaked onto Napster servers before the actual release, Radiohead took no legal action and in fact, even seemed to condone the action.


There is a very popular movement that some call the “copyfree” movement. Its idea is that information should be free, that the copyright concept is outdated and unsuitable for the Internet Era. 

The fact of the matter is, as I have said, earlier, the concept of intellectual property was conceived for the economic considerations of the artist. In cases where the artist has already become highly successful and rich, reaction to piracy is usually to shrug it off with the air of an comfortably living artist more concerned with his craft; or to immediately launch legal attacks to recoup possible losses, more like a businessman than one who creates things of beauty.

In the case of the struggling artist however, their considerations are much more straightforward. If their music were to be available for free and nobody buys their CDs, then where would their income come from? If music were not enough, they would have to take on regular jobs to make a living and they wouldn’t be free to put as much time and effort into making the music that they love and people want to listen to. At the risk of sounding like a “corporate suit”, it is the consumer who stands to lose.

But being a hobbyist musician myself, my sympathies lie with the independent artistes without big label backings or personal industry clout. In the end, both strict copyright legislation and the “copyfree” movement are inherently flawed. Copyright is too often exploited to prevent the listening public from better technology and a greater access to music. That information-should-be-free, would leave struggling artists with very little hope of earning a decent living by their art alone.

So, to answer the question: I would fight piracy if I could only survive on my art alone. If life were comfortable and decent enough, I find no reason to deprive the public of my works. Only if my own survival as well as my ability to create art were threatened, would I decide to claim deserved compensation. Otherwise, the more people have access to my music, the better. An artist lives to create and to perform, if there was a way to expand his audience, he would not shy from it. However, until there is a way to compensate artists while maintaining the freedom of music-sharing online, piracy should not be entirely condoned.

