In order for crime and punishment to exist, there must be law.  The application of these laws must satisfy the 14'h Amendment "due process" clause in that a person shall not be deprived of life, liberty, or property without this "due process of law".  Part of this due process is a placement of the burden of the proof on the prosecution.  The prosecution has the burden of overcoming the defendant's presumption of innocence.  Namely the prosecution has the burden. of producing evidence and using this evidence to persuade a judge/jury that the defendant committed every element of the crime beyond a reasonable doubt.  "Beyond a reasonable doubt" is the highest burden of proof in the U.S. legal system.  It is greater than a preponderance of the evidence and greater still than a practical certainty.  Yet, efforts to quantify "beyond a reasonable doubt" has always created a new standard that was either higher than or less than the "beyond a reasonable doubt" burden.  So beyond a reasonable doubt is unquantiflable, but the legal system's highest burden in weighing evidence is to convict.


Although there are statutes in the fact pattern, when a statute is not present, the common law will be used.


The Ballentine police arrested Denny (D) and charged him for the murders of Officer Carl and Officer Quinn.


According to the Columbia State Statutes, § 750 defines First Degree Murder.  It is broken down into an act when a person kills another human being without lawful justification with a specific intent to kill, commit great bodily hann, or is attempting to commit or is committing an inherently dangerous felony.





Causation





In order for D to be convicted of murder, he must have completed a voluntary act (as opposed to a spasm) that lead to the deaths of the officers.  But for D had not driven erratically he would have caused Officer Carl ( C) to pursue him and the accident of Officer Quinn (Q) of running over C would not have occurred.  Furthermore, but for D's





actions Officer Q would not have been so distraught that she would fatally shoot herself While the chain of causation for actual cause is long it could be said that D was a but-for cause of both D and Q's death.  However proximate causation poses a greater problem.  Proximate cause is discussed as within the realm of foreseeability.  It narrows the scope of the actual cause by placing legal liability up to certain links in the chain of causation and cutting liability among others.  Typically intervening acts (acts of nature, 3rd party acts, acts of the victim, and negligence) do not cut off legal causation, but supervening acts such as gross negligence create a new claim of action.  D will want to claim that he was not the proximate cause of C or Q's death.  In particular, D will want to assert that it was not foreseeable that when C gave chase that Q would run him over.  D will also assert that Q's suicide was also not foreseeable.  Some states follow an apparent safety doctrine where if the victim reaches a place of apparent safety it cuts of the legal liability of the defendant.  In this case, Q was in a place of apparent safety when she was in the hospital.  She was in no real danger at all and her suicide should cut off the liability of murder to D. As a public policy argument, it would be unfair to place the stigrna of the community of murder on D for a suicide that D would likely not have foreseen in the act of trying to evade the police.  Especially since Q killed herself in grief over the plight she put C in, not over any direct act created by the D himself By this reasoning, finding D as the proximate cause of Q's death beyond a reasonable doubt is unlikely, and D would not be guilty of first degree murder under the statute.  However it is foreseeable that when officers act to apprehend a fleeing suspect that certain dangers arise and D could be the proximate cause of C's death.


Some of the limitations on murder also exist where modernly states pronounce a person dead when they are "brain dead" while in the common law death occurs when the respiration fimctions cease.  Here, under the common law death did not occur until Q unplugged C from the respiratory system.  However, as a matter of public policy legal cause should still be attributed to D since D caused the initial sequence of events that led to the hann that put C in the hospital.  Fleeing criminals should be held for the deaths that they cause.
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Intent to Kill Murder & Great Bodilv Harm Murder


Intent to kill murder is when the defendant acts with death as a conscious objective.  In the fact pattern, D did not have Q or C's death as a conscious objective.  His objective was to get away.  Holding D guilty of intent to kill murder is unlikely.  Likewise, great bodily harrn murder is when the defendant intends to gravely injure a victim so as to put the victim in apprehension of danger to life, limb or health.  Again, D's intent was to get away not to cause severe injury to the officers.  His actions in speeding up to 45 MPH in a 25 NTH zone show that he was nmning from confrontation, not initiating confrontation.  Holding D of Great Bodily Harm Murder is also unlikely.





Felony Murder





Felony murder is defined as a killing that occurs during the commission or inherent commission of a felony.  It is an artificial legal concept used to deter criminals from using excessive violence when committing their crime or to deter criminals from committing violent crimes.  In this particular fact pattern, D will have to have committed or attempted to commit an inherently dangerous felony to be held for fust degree murder under section 750.  First, it must be proven that D connnitted a felony.





Section II 00 and Section II 0 1





D could have violated section I 100 by fleeing or attempting to elude a police officer.





The crime is broken down into several parts: (1) A driver or operator of a motor vehicle, (2) who flees or attempts to elude a police officer, (3) after being given a visual or audible signal (4) by a police officer (5) and such flight or attempt to elude.  The rule does not specify a particular state of mind for D so the crime is one of general intent.





First, the prosecution must prove if D was a driver or operator of a motor vehicle.  This is true given the record that D was driving a car with broken steering column requiring a screwdriver to start the engine.  This was a car a car is a motor vehicle.  D may have satisfied this element.  According to the fact pattern, D pulled into an unlit alley to escape by foot when C turned on the emergency lights.  At this point, D was running by foot and was not operating a motor vehicle at the time he was signaled to stop.  Although D
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clearly attempted to evade the officer at this point, he was on foot and would not satisfy the element of being a driver or operator of a motor vehicle.  The prosecution must argue that D committed this element of the crime by showing that D was attempting to elude a police officer when he increased his speed from 25 to 45 MPH and was thus operating a motor vehicle.  This is probably the prosecutions weakest element so far, but an increase in 20 MPH could indicate to a jury that D was attempting to flee and was not merely speeding.


Second, the prosecution must show that D fled or attempted to elude a police officer.  According to the facts, D "was nervous about the police car since he was driving without a license.  He made a sharp turn right and left to see if the police would follow him." D then increased his speed to 45 MPH in a 25 MPH zone.  These appear to be indications of attempting to elude a police officer.  It is only clear that D was alluding the officer when he "parked the car to escape by foot".  It is likely that the prosecution could show that D met this element of the crime.


Third the prosecution must show that D who was operating a motor vehicle, attempted to flee or elude a police officer after being given a visual or audible signal.  The prosecution can probably show this as according to the facts, D attempted to "escape" by foot after the C turned on the emergency lights of the police car.  Section I IO 1 defines this signal in two parts.  First the signal by a police officer to stop is defined as a visual or audible signal by a police officer either by hand, voice, siren or red or blue light.  Second, the signal must be used in conjunction with an audible hom or siren.  According the fact pattern C only used the emergency lights of the police car.  The emergency lights were not used in conjunction with an audible hom or siren.  If in the fact pattern the use of the "emergency lights" means that sound accompanies it then D would have been given a signal to stop.  If use of the "emergency light" did not produce an audible sound as well, then D would not have been given a signal to stop.  According to the fact pattern, D attempted to flee after C (who is a police officer, required for element 4) turned on the emergency lights.
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Section I 100 also gives requirements for the how the defendant eluded the police officer.  D will argue that he attempted to escape on foot when he saw the officer lights and therefore on foot it was impossible for him to be moving at the speed of 21 MPH or more.  The prosecution must show that at the time D sped up to 45 MPH the officer's lights went up and at that time he was satisfying the statute by going more than 21 MPH.  It seems likely that C noted D was going significantly faster in this 25 MPH zone and turned the lights on at that time.  D will argue that he does not meet the second prong of the ellusion because he did not cause bodily injury to any individual.  The prosecution may argue that because D fled the scene, it caused injury to C when Q hit him.  This leads to the causation and proximate causation arguments above.


D will have committed a felony if the emergency lights were accompanied by an audible noise (siren or hom).  D will not have committed this felony (under section I I OO(B) if an audible hom or siren did not accompany the lights as this element of the crime would be absent from the definition of Section I 100.


It seems likely that Q turned on the lights when she noticed D speeding at 45 MPH in a 25 MPH zone.  Police emergency lights are normally accompanied by an audible siren and D attempted to flee when he saw the siren.  His flight did cause a bodily to C so it is likely that the prosecution could successfully charge D with this felony.





Felonv Murder Continued





If D is found guilty under section I 100 he may also be found guilty of felony murder under section 750.  According to the Columbia State Statutes in order for D to be charged with First Degree Murder, he must have been in the act or attempted commission of an inherently dangerous felony.  Columbia States lists what enumerated felonies constitute inherently dangerous felonies.  CA also enumerates which felonies it requires for a finding of first degree felony murder.  Many states do not like some of the illogical inconsistent results that the felony murder rule provides as an artificial legal theory and attempt to limit it by enumerating what felonies will constitute felony murder.





Unfortunately, D's attempt to elude C & Q are not one of the listed enumerated felonies.
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However, section 751 has a second category noting any other felony which involves the use or threat of physical or violence involving a risk of death against any other human being.  In other states, CA follows a minority where the underlying felony is looked upon in the abstract.  If that felony could be conceived of in a way that it could be committed without violence then it is not inherently dangerous.  If Columbia is one of the minority, then it would have to look and see if fleeing an officer under statute I I 00 could involve violence.  A criminal could flee without causing further violence so under this theory felony murder would not be applicable.  The majority however view felonies on a case by case basis looking at the circumstances.  If Columbia follows the majority, the defendant's conduct of fleeing in a poorly lit area could be cause for particular mishaps that could involve a risk of death against a human being.  In this case because defendant fled into a dark alley it is very possible that in a high speed chase that someone might not be seen and thus struck by the car.  In fact, Q hit C with her car.  The prosecution may also admit evidence that D was using the car that had apparently been tampered with and that D used the car in delivering drugs.  This evidence would show-because of the influence of illegal activity that D was more likely to resist confrontation with police officers and attempt to flee even if there was a danger to others.  The prosecution would most likely be able to show on a case by case basis that this particular case on its facts that the felony was inherently dangerous.


Some states also use the merger rule where there must be independent felonious intent.  Here, D may assert that section I OO(A)(2) merges with the felony violence that causes the death and thus since the crimes merge (there is no independent felonious intent) and felony murder should not apply.  Specifically because since violence is a part of the statute it would not have deterred D from creating a situation where violence coul d occur anyway.  In this case, the prosecution would have to rely on § I I OO(A)(3) and show that somehow d caused damage to property in excess of $500.


Under a merger theory it is likely that the felony murder would merge with section I I 00 and D would not be guilty of the felony murder for either C or Q.
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Felony Murder Causation


In order to convict D for felony murder, the prosecution must also show that the nature of the felony was the cause of C's death and Q's death.  The prosecution would have to look at the time, manner, and place of the death in connection with the felony.  In Q's case, Q committed suicide in a hospital at a time and place away from where the actual felony occur-red.  It seems unlikely that the prosecution would be able to link D as the proximate cause of Q's suicide since Q committed the act herself without any prompting from D. Although the prosecution may note that Q wouldn't have committed the suicide if she hadn't hit C while pursuing D, it seems unreasonable to hold D guilty for Q's own voluntary acts.  In C's case, the act that caused C's death occurred at a time and place close to the scene.  The manner of C's death was Q running C over while pursuing D who was allegedly in violation of section I I 00.  It is likely that the prosecution can show D was the proximate and actual cause of C's death.


D's defenses?





D may wish to assert that the felony in section I I 00 is not a dangerous felony and the charge should be reduced down to involuntary manslaughter.





In conclusion, since it seems unlikely that D was the proximate cause of Q's death (who shot herself) D could not be held guilty for C's death under § 750.  However, it is likely that D committed the section I I 00, a felony and could be held responsible for C's death as the felony did involve a type of violence involving a risk of death against a human being and also caused the death of a human being.





Bonus Question





C - Harry is guilty of voluntary manslaughter under the MPC rule for Extreme Emotional Disturbance.
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