Exam No.1





Under the US Constitution a person is guaranteed the right to a trial where the burden in on the defense to prove all the elements of a crime he is charged beyond a reasonable doubt.  All laws must comport with the 14'h amendment of due process and a person cannot be charged with a crime that was enacted after the crime was committed.





Murder





Murder under section 750 is a specific intent crime because enumerated in the statute the mens reus the intent to kill or to do great bodily injury or Felony murder rule which needs the intent to commit a felony.  The actus reus part of this crime is a person who kills another human being without justification.  We see that this first degree statute takes a lot from the CL murder which states the killing of a human being with malice of forethought without justification, mitigation or excuss.





In our case at hand we tart the mens actus mens reus.  We have two possibilities intent to kill or intent to do great bodily injury OR Felony murder rule.





This death in this case was Officer Carl and Qinn.  None of Denny's actions show that he had any intent ' to kill or seriously injure Carl, Qinn or any other police officer.  Danny was just afraid of getting in trouble for not having a license.  We will not find intent here.





The second way to get intent is through the Felony murder rule.  Under this we must show that Denny has felonious intent.  In this case we will look at the crime under Section I 100 which is a felony.





Aggravated fleeing or Attgmpt to Elude a Police Officer





This crime is a general intent crime because no mens reus is specified in the statute.


What must be shown is the actus reus.  The actus reus for this crime is Aggravated
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fleeing or attempting to elide a police officer committed by any driver of operator of a motor vehicle who flees or attempts to elude a police officer after being given a visual or auditory signal by a police officer and such flight results in damage of over 500 or speed over 21 miles over the speed limit or bodily injury.


We will begin by looking at -whether Denny did commit this felony.  We will first look at whether the police signaled to Denny.  Section I IO 1 defines signaling as visual or audible signal by police directed at the driver.  Signal may occur by hand, voice, siren or read or blue lights which when used in conjunction with a hom or siren.  The prosecution would argue that Denny knew it was a police car and that when the officer turned on his lights Denny pulled into an alley and tried to run.  The defense would argue that the police officer did not use his hom or siren to indicate that the vehicle was an official police car.  Also that he used his emergency lights which is not the same as the blue or red oscillating lights.


Next we look at whether Denny did try to elude the police but he was also required after the police signaled to do one of three things.


First caused over $500 of property damage.  The prosecutor would try to argue that the police car sustained over $500 worth of damage in the accident.  There by meeting this requirement, the defense would argue that he did not specific do the damage the the police car.


Second speed over 21 miles over the speed limit.  The prosecutor would try to argue that he was going 45 mph in a 25 mph zone.  The defense would try to argue that he was going 45 before the police turned on his lights therefore it did not happen AFTER the police signaled for him to stop.


Third is great bodily injury.  The prosecution would argue that the injuries sustained by Officer Carl qualify as great bodily injury.  Again the defense would argue that he did not specifically hit the police officer.
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In this case it is most likely that he will be changed with this felony because the defense argument are weak but it would depend on what other courts have ruled on the matter brought up.  If they are not able to prove FMR then that could try him for involuntary under the common law, homicide negligent under the MPC or if the jurisdiction has it modernly vehicle homicide.. These would care less of a punishment.


We will assume we now have the felony next we must look at two things.  First Merger rule, second whether this act qualifies under the first degree statute.





Merger Rule





This is a modem creation.  Under the CL any death that occurred during the commission of a felony was Felony murder.  Modernly the Merger rule was created was the limit the felony murder rule because it was viewed as unfair because it means the prosecution does not have to show intent other than the overlying felony.





The merger rule is to prevent the bootstrapping of murder onto a crime that already takes into account the death.  In the case at hand Denny is being charged with Section I I 00.  Under Section I 100 Denny can be held for great bodily injury.  If this is what the prosecution trying to argue as his mitigating circumstance on this felony then he cannot be tried for the murder of the police officer because the injury and the death are linked.  So in order to avoid this the prosecution must get Denny under either going 21 MPH over the speed limit or property damage exceeding $500.





Qualifies under the first degree statute





Under the first degree statute we see that specifically enumerated felonies are listed, this felony does not qualify under that.  We also see other felonies involving the threat of force or violence involving a risk of death against any other human being.  The prosecution might try to argue that the car is inherently a physical force that Denny was
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using.  Must likely this crime does not qualify under that.  Most likely you will not be able to get him on first degree murder.


However, depending on the jurisdiction the prosecution might be able to get him on second degr@e_which often has a FMR catch all.  However it might look at whether this is an inherently felony again.  It could look at it in one of two ways.  First is case by case, under this you must look at this case and see if it was inherently dangerous.  The prosecution would argue that he was speeding which means he could have killed someone walking or lose control of his car (which had a steering problem anyway) and a death could have resulted from his actions.  The defense would argue that he did not do anything inherently dangerous in this instance.  I think you might be able to get Denny with this test.  The second is an examining the law itself and whether you could comm9it this crime without death result.  The defense would say that you could break this law without death resulting.  The prosecutor would have a tough time negating that.  Most likely it would not pass this test.





Causation





In order for Denny to be charged with FNM or any murder it must be shown that he was connected to the death.  In order to prove causation we must show actual cause and proximate cause.  First we look at actual cause or the but for test.  Under this we find that but for him committing the felony the deaths would not have resulted.  We have actual cause.





Next we look at proximate cause.  This is used to check that the causal connection has not been broken by an unforeseeable act by Nature, third party, or the person themselves unless public policy dictates otherwise.  If an act is found then this could break the chain and the person is not responsible for the death.  In our case at hand the defense could argue that Officer Quinn was the proximate cause of death because by pulling the plug this was foreseeable and broke the causal chain.  The prosecution would argue two things.  First that for public policy reasons you would not want this to break the causal








4





chain because all Officer Qinn was trying to do was to end the suffering and not to kill Officer Carl.  This would be totally unjust.  The second argument would depend@ on the jurisdiction.  Somejurisdictionapersonisdeadwhentheyarebraindead.  Inourcase Officer Carl was already brain dead therefore the death had already occurred and the defendant was. responsible with regards to Officer Qinn.  Second the prosecution would argue that it was reasonable. for a police officer to be upset by the death of a good friend and killing themselves would be reasonable to connect to the death of Carl which was connected to the felony murder.  The defense would argue that it was not foreseeable that Oliver Qinn would suicide because of the death and that it could have been something unrelated to the death of Officer Carl that drove Qinn to kill herself





Mistake of Fact





Denny's best defense would be mistake of fact.  That he did not know that it was a police car and therefore did not know that he was fleeing from a police officer.  Because this a general intent crime this would probably not be a good defense because he did the actus reus of the crime he might be able to claim due process but again very weak case.  I would not recommend this as a defense also because it states that he knew it was a cop car.
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