CRIMINAL LAW (Prof. Chang)

MIDTERM FALL 2001-- Sample Answer
“Proof Beyond A Reasonable Doubt”


An accused defendant in a criminal prosecution has a lot at stake.  He or she has the possibility of losing his liberty and getting stigmatized by his conviction.  Because of this, the Supreme Court does not view the “disutility of convicting an innocent man as the equivalent to the disutility of acquitting a guilty man.”  Our Criminal Law is based on the premise that it is better to let a guilty man go free than it is to allow an innocent man to go to jail.


The Supreme Court rule “In re Winship” in 1970 that the foundation of Criminal law is the “enforcement of the bedrock axiomatic and elementary principle” of “providing concrete substance for the presumption of innocence.”  To provide this presumption of innocence, the Constitution’s 14th Amendment’s Due Process Clause “requires the prosecutor to persuade the factfinder beyond a reasonable doubt of every fact necessary to constitute the crime charged.”


The courts have had a hard time defining or quantifying “beyond a reasonable doubt.”  So the Supreme Court ruled in Victor v. Nebraska 1994 that the Constitution doesn’t require nor prohibit a definition of “beyond a reasonable doubt be given.”  And that if such a definition were given, that no particular form or words be used.  As long as the definition taken as a whole would be sufficient to meet the standard in “Winship.”


Different definitions have been provided through various jury instructions.  Among them, “firmly convinced” instruction, the “no waiver or vacillation” instruction, or the “no hesitation” instruction.

Xavier & Yanni


The prosecutor has decided to press charges against Xavier and Yanni for Burglary, Rape and Murder.  The prosecutor now has the burden of proving every element of the crime charged beyond a reasonable doubt.  There are two issues in this fact pattern—1.  is there sufficient evidence to convict and 2. can the District Attorney propose surgical castration as a form of punishment?

Sufficient Evidence= Burglary?


In the absence of a statute, I will first use the definition of Burglary under Common Law, second under the MPC and finally, how the definition has been modified by various states.  Under the CL definition, “burglary is the breaking and entering of a dwelling at night with the intent to commit a felony therein.”  There are five elements which the DA would have to prove: 1. breaking, 2. entering, 3. a dwelling, 4. at night, 5. with the intent to commit a felony therein.  Modern variations on this definition have evolved to define a dwelling as more than a house, but a houseboat, a business or a warehouse, etc.  The crime doesn’t have to be done at night anymore, nor must it be a felony. 


According to the facts, X and Y broke into V’s apartment intending to steal the money they had given V for the crack cocaine.  They committed every element because they broke into the apartment, they entered it, it was an apartment (a form of dwelling) and they were in the act of searching so they could steal money from Victor—which constitutes a crime they intended to commit inside.


The DA has sufficient evidence to prove the factfinders to convict on Burglary.

Sufficient Evidence= Rape?


On to the crime of rape.  Does the DA have enough evidence to convict X and Y for the crime of rape?  CL defines rape as the “carnal knowledge of a woman, 10 years or older, with the use of force, or threat of force against her will.”  Under CL, X and Y wouldn’t be convicted because the crime was a male on male act and does not constitute rape.


Under the MPC, they also didn’t distinguish the perpetrator as a rapist if the victim wasn’t a female.  Under MPC, X and Y would both be acquitted.


Under Modern Variations however, rape has been distinguished into first degree rape and second degree rape.  First Degree rape has assault, death, risk of death or serious bodily injury involved during the forced, threat of force, without consent and against the will of the victim.  The law has evolved to allow the perpetrator and the victim to either be male or female or a combination of either; with intercourse meaning vaginal, anal, oral, etc.

Yanni and Rape?


Yanni was searching the apartment for money while X sodomized V.  Yanni didn’t rape V, he didn’t commit the elements needed for rape. The prosecution’s case against Y is very weak and unsupported—the evidence is insufficient to convict Y with rape.

X and rape?


On the other hand, X sodomized V.  He committed the act of intercourse (anal) on the victim.  It is obvious that this was against the will of V because he suffered a heart attack during the ordeal.  The prosecutor could use the MTS case to say that X didn’t hear actual positive permission or consent and that was considered force enough.  The prosecutor will have sufficient evidence to convict X for the rape of Victor.  


Overall, the DA’s case against Y for rape isn’t sufficient to convict; but it is sufficient to convict X with rape.

Murder= X and Y?

The next issue will be whether the DA will have enough evidence to convict X and Y with the murder of V?

Definition of murder

Under the CL, murder is defined as the unlawful killing of another human being with malice aforethought, without excuse, justification or mitigation.  Since it was a specific intent crime under the CL, the actus reus (actual cause and proximate cause) is needed along with the mens rea.   Under CL, the mens rea is in 4 mental states: the intent to kill, intent to inflict great bodily harm, depraved heart murder/extreme recklessness or felony murder rule (any death during the commission of a felony).


In the 1960s, the Model Penal Code came along.  The MPC abolished differentiating between specific and general intent and took away the 4 mental states.  The MPC used the levels of culpability: saying murder is the unlawful killing of a human being if committed “purposely” or “knowingly” or during the commission or flight from the felony.


The states have evolved from these 2 codes, the modern variations of murder started in 1794 by PA when this state broke down murder into first degree and second degree.  Murder is the unlawful killing of another human being or fetus (added by CA 1988) with malice aforethought and without excuse, justification or mitigation and with premeditation and deliberation.  In 1970, Kansas defined death as having the person braindead.  


The biggest difference between the two is that second degree does not have premeditation and deliberation.  This is defined separately by the states—with California looking at the planning, the motive and the method= which can be carried out in the “twinkle of an eye”; other states say it can be during the “opportunity for a second thought.”

Xavier and Murder?


The state will attempt to prove first degree murder was committed by Xavier.  They will use the “But For” test for the causation analysis.  “But for” Xavier’s act of sodomy, Victor wouldn’t have died.  The prosecutor will claim the victim’s heart attack was an act of God which may have been an intervening cause but was foreseeable nonetheless.  Even if the D didn’t know that the V had a congenital heart defect, it was foreseeable that death could occur.  They will argue that he premeditated and deliberated because they planned the crime and the motive was to get back at V.  


I think that the state’s case for first degree murder against X will be hard to find sufficient evidence for because the Defense will attempt to mitigate the conviction to voluntary manslaughter.

Manslaughter under CL says it is murder with mitigation without malice aforethought.  The Defense will use the burden of production and attempt to ask the judge to submit the instruction to the jury—to find Heat of Passion.  Heat of Passion needs provocation, reasonable provocation with no cooling off period.   Under CL, words weren’t enough to provoke but under California, words that were informational were sufficient.  Under the MPC, this mitigating force was called Extreme Emotional Disturbance and a minority of jurisdictions used this, like New York. 


The Defense will claim that V used informational words to tell X that he had raped X’s sister.  Under Heat of Passion, X was actually provoked and reasonably provoked because he heard his sister got raped and he wasn’t able to cool off.  If the states asked for Murder in the first degree the defense has a good chance of getting it mitigated to voluntary manslaughter.

Felony Murder Rule


The state will however have better chances of asking for FMR than murder because they will have insufficient evidence for causation under murder for both X and Y.  I think the actual cause of death will really be the nurse because she took him off life support after he was brain dead.  The defense will argue that the congenital heart defect was unforeseeable therefore- superseding.  The prosecution will argue that the nurse’s action was after he was already dead because the modern variation of murder is dead with you are brain dead (Kansas 1970).


If the DA asks for murder- it will be harder for the jury to understand proximate cause and they may find the causation analysis for the Defendant.  With felony murder, under CL it is any death and modernly, there are felonies that are enumerated.  California enumerated the felony or rape.  So with rape as an enumerated felony, this precludes the discussion of inherently dangerous.  However we must look at the modern variations.  Merger:  it must be separate from the crime committed.  Causation: look at the time, place, and manner.  And Accomplice Liability: must be committed by someone acting in concert.


The Defendant will claim that it cannot be FMR because the rape and murder weren’t independent of each other (Merger) and that for causation, the time between the rape and his death were too far off and too remote.  Under Accomplice Liability, both X and Y are liable.


In the interest of time, I will paraphrase.  The DA will have a strong case under FMR because they’ll say that V died 3 days after the rape.  The V tried to commit suicide which is an intervening cause of death and foreseeable.  Under Merger, the time from V getting raped and then committing suicide makes the two independent.  And under Accomplice Liability, both were acting in concert.


Overall, for Burglary, Rape and Murder, the state can definitely convict X.  Yanni may be convicted of burglary and murder under FMR but not on rape.  

Second Issue—Castration?


No the DA can’t propose surgical castration as a form of punishment because of Constitutional limits.  Under the 3 prong test of the 8th Amendment, the state must look to see if the punishment comports with human dignity, offends social values and if it is proportional to the crime.


If doesn’t seem fair in terms of human dignity and neither is it fair under social values.  I think it is disproportional to the crime.  And under the 14th Amendment’s Equal Protection of the Law- is this being handed out capriciously?  There isn’t a statute saying which rape cases can have castration as punishment can it?  

