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EXECUTIVE SUMMARY

INTRODUCTION

Zambia is endowed with a wide aray of naurd resources comprisang land, water,
fisheries, forestry and wildlife. This resource base is spread throughout the country and is
held in trust for the people of Zambia by the Presdent of the Republic, unless or until
lavfully transferred or assgned under the vaious naurd resource laws. The
adminigration of naturd resources in Zambia is performed by Government authorities
and depatments fdling under various line minidries, a scenario likey to create
difficulties in the implementation of a comprehendve integrated community based
naturd resources management scheme.  In assessing the law and policy under the various
sectors, it will be shown that Zambia has made drides in trying to inditutionaise
community based natural resources management (CBNRM) notably in the forestry and
wildlife sectors

METHODOLOGY

This policy and legidation review made use of two ressarch methods literature review
and interviews.  Important documents in the literature review included legidation,
Paliamentary debates, policies, nationd drategies, action plans and programme
documents.  Interviews were conducted with relevant officids in various government
departments, divisons and minidries.

NATURAL RESOURCE INSTITUTIONAL AND LEGAL FRAMEWORK

The Conditution of Zambia establishes the inditutiond and legd framework for the State
and assgns functions of policy formulation and legidative power to various organs of the
State. In as so far as the natura resource sector is concerned, Part IX of the Congtitution,
which provides for ‘Directive Principles of State Policy and the Duties of the Citizen,
provides under Article 112(h) and (i) that the State shall drive to provide a clean and
hedlthy environment for al and promote sustainable development of resources.

Together with other line minidries, the Ministry of Tourism, Environment and Naturd
Resources is mandated to formulate policy for the environmenta and naura resources
sector in Zambia  Other than the forestry and wildlife sectors and environmenta
protection, which fal directly under the Minigry, other sectors are the responghbility of
other line minidries.

I nsgtitutional Frameworks by Sector

The sub-sectors in the naturd resources sector are regulated by various pieces of
legidation asfollows

The Fisheries Act Chapter 200 of the Laws of Zambia of 1974 provides for a
Fisheries Depatment to co-ordinate the devdopment of commercid fishing in the



Republic and to control fishing and provide for the regisration of fishermen and ther
boats.

The Forestry Act No. 7 of 1999 edtablishes the Zambia Forestry Commission and
defines its functions and provides for the edtablishment of nationd forests, locd
forests and joint forestry management areas. It dso provides for the participation of
locd communities, traditiond inditutions, non-governmenta organisations and other
dekeholders in sustainable forest management. However, it is worth noting that the
Forestry Act No. 39 of 1973 is ill in force. Section 10 (1) of the Acts of Parliament
Act Chapter 3 of the Laws of Zambia states that “subject to the provisons of this
section, the commencement of an Act shdl be such date as is provided in or under the
Act, or where no date is so provided, the date of its publication as notified in the
Gazette’. Section 1 of the Fisheries Act No.7 of 1999 provides that the Act shall
come into operation on such date as the Miniger may, by datutory instrument,
gopoint.  In this regard, the Miniger must issue a commencement order Stating the
date on which the Act will come into operation. The Minider responsble has not
issued such commencement order. The effect is therefore that the Forests Act of
1973, which the Forests Act No.7 of 1999 purports to repeal, remans in force until
the commencement order to bring the Act isissued.

The Lands Act Chepter 184 of the Laws of Zambia of 1995 vests dl land in the
Presdent and provides for statutory recognition and continuation of customary tenure.
Section 20 of the Act edablishes a Lands Tribunad, whose jurisdiction includes
presiding over disputes and articulating land rights.

The Mines and Minerals Act Chapter 213 of the Laws of Zambia of 1995, inter alia,
edablishes a Mining Advisory Committee.  The Committee advises the Miniger in
charge of Mines and Minerds and the Director of Mining on métters relating to
development agreements, refusal to grant or renew licences, termination, suspension
or cancdlation of licences, amendment of terms or conditions of any licence and
determination of any appedls lying to the Miniger.

The Water Act Chapter 198 of the Laws of Zambia of 1948 vests ownership of dl
water in the Presdent and provides for the ownership, control and use of water.
Section 23 of the Water Act edtablishes the Water Board, which is the only body
empowered to consider applications and grant water rights.

The Zambia Wildlife Act No. 12 of 1998 edablishes the Zambia Wildlife Authority
(ZAWA). Section 5 of the Act outlines the functions of te Authority which include
the establishment, control and management of nationa parks and for the conservation
and enhancement of wildlife eco-systems, biodiversty and of objects of aesthetic,
pre-higtoric, higorica, geologicd, archaeologicd and sciertific interest in nationd
parks. It further provides for the edtablishment, control and management of game
management areas as wdl as for the sudainable use of wildlife and the effective
management of the wildlife habitat and game management arees s0 as to enhance the
benefits of the GMAs both to local communities and to the wildlife esate.



COMMUNITY-BASED NATURAL RESOURCES MANAGEMENT CONCEPT

Community based naturd resources management in Zambia is not new to the naturd
resources sector of the country though it could be argued tha during the years of the
centrdigt form of Government this form of management was gregtly undermined.  The
Natural Resources Act Cap 315 of 1962 was enacted for purposes of providing for the
esablisiment of the Naturd Resources Board, the Naturad Resources Tribund and to
provide for the preparation and enforcement of conservation plans in designated arees.
Under the Act certain responghilities of the Natural Resources Board were delegated to
decentralised organs composed of private sector persons (community based natura
resources management organs). These organs were organised at grass-root level and were
established by the Naturd Resources Board as Naturd Resources Committees and Sub-
Committees. Conservation committees were dso edablished through the initiative of
communities (land ownerdtenants) in the specific areas by petition to the Board.
Members of the community in the specific areas dected the committee members through
a loca dectord process. These committees were to operate as corporate bodies that could
sue or be sued. According to the Act ‘natura resources referred to soils, waters, plant
life and vegetation, animd life and fauna and other amilar things.

The key functions of the conservation committees, natural resources committees and sub-
committees were to plan and inaugurate the congtruction of works and taking of measures
for the consarvation of soil or of water and the improvement of water resources in their
area and to co-operate with and assgt the Board and the Miniger in carrying out the
objects and purposes of the Act.

Thus, the committees were to assst in dl aspects of naura resource management
induding planning and implementation of conservaion plans through a consultative
process, presarvation of naturd resources and stimulation of public interest in the proper
conservation and wise use and improvement of natural resources.

The Naturd Resources Act of 1962 was repeded and replaced with the Naturd
Resources Act of 1970 which, inter alia, introduced the appointment of provincid and
digtrict natural resources committees,

Provincial and District Committees

The areas covered by the Provincid and Didrict Naturd Resources Committees included,
among others:

(&) Providon of genera supervison over the natural resources of the province and or
digrict and co-ordinated and reviewed plans for their conservation, wise use and
improvemen;

(b) Simulation of public interest in the conservation, wise use and improvement of
natural resources,



(c) Recommending to the Minider invedigations into naturd resources and the
means for their preservation and improvement;

The Committees were established under the authority of the Naturd Resources Act by the
Minister and could be dissolved by the Minigter.

The Naturd Resources Act of 1970 was dradticaly affected by the enactment of the
Environmenta Protection and Pollution Control Act of 1990 which repeded al parts of
the Act excerpt Pats IV V and VI rdaing to the conservation and improvement of
natura resources, control of bush fires, and conservation plans.

It is contended here that the Natura Resources Act Cap 315 of 1962 contained a better
community based management practice. The community based organs/or practices were
operational and directly developmentd, that is to say, therr primary focus was on the wise
use of natura resources for resource sugtainability. The conservation committees were
edtablished as bodies corporate, independent of direct Government control and political
interference. The committees had definite development functions whose benefits to the
community were clear. Proponents for the Act argue that an environment for authority,
independence and respongbility was crested and demanded of these bodies. Their rights
and the rights of any person with respect to the provisons of the Natura Resources Act
were addressed by the Natural Resources Tribund, thereby effecting a system of checks
and baances. By the dructure of the law every one was treated as capable and equdly
endowed to develop and manage natura resources. Critics of the 1970 changes to the
Natural Resources Act argue that the changes resulted in compromising the independence
and roles of community based organs. The character and compostion of the agans was
changed. The functions of the committees changed to those of an adminigrative body
covering established political boundaries, supervisng the wise use of natura resources
(more regulatory) and managed by the Minister and the Naturd Resources Advisory
Board as opposed to the former arrangement where the community was engaged in the
wise use of the natural resources.

Recent policy and legidation developments in the natura resources sectors indicate that
the Government has recognised the importance of managing the country’s abundant
natural resources jointly with the communities through the promotion of CBNRM
principles.

GOVERNMENT INTERVENTIONS
National Conservation Strategy (NCS) 1985

It can be agued that Government recognition of the importance of involving locd
communities with an interest in the country’s natural resources and the private sector in
the management of the nation’s resource base can be traced to the National Conservation
Strategy (NCS) of 1985, formulated with a view D proposing policies, plans, organisation
and action for the better management of the country’s vast but fragile naturd resources.



The NCS proposed a wide range of activities to integrate conservation with development.
Notable among the proposds was the promotion of a consarvaion ethic among dl
Zambians with a view to having them involved as far as possble in decison-making and
action in the environment.

National Environmental Action Plan (NEAP) 1994

Like the NCS, the NEAP dso recognised the importance of locd community
participation in the management of the country’s naturd resources. Thus one of the three
founding principles of the NEAP was locd community and private sector participation in
managing Zambids natura resources. Government's am was the adoption of
sudanadle policies, incentives and guiddines in the management and maintenance of
ecosystems, ecologica processes and the biologica diversity of the country.

The Government aso acknowledged that the economic units that actualy allocated
natura resource uses in Zambia were typicdly smdl, mosly households in rurd aress.
The effective managers of these naturd resources were not Government officids, but the
andl famers beekeepers, hunters, and ther villages. The need to redefine the role of
Government entalled taking practicd seps incuding inditutiond and policy reforms,
such as reduction of centrd government role in the management of naturad resources
through increased devolution of responghilities over natura resource management to
locd authorities and communities and the privaisation of public enterprises involved in
natura resource utilisation.

POLICY AND LEGISLATIVE FORMULATION PROCESSES

Policy Process

The policy process refers to a mechanism for effective policy formulation, adoption,
implementation and monitoring and evauation and the consultation that tekes place a al
stages. Important aspects to note under this part are:

Key Players

The key players in the policy process in Zambia include line Minidries, the Policy
Anayss and Co-ordination Divison, Cabinet Office, Cabinet Committees and Cabinet
itsddf. At dl dages co-ordination is viewed as essentid for ensuring that policy
implementation is well co-ordinated and various actions harmonized by dl implementers
in order to achieve the intended results. Cabinet Liaison Officers are a key link between
the minidries and the Policy Andyss and Co-ordingtion Divison. Each minidry is dso
required to establish a Cabinegt Liaison Committee (CLC), with the Miniger as the
Chairperson and the Permanent Secretary and other senior functionaries as members.
The CLC is responsble for dl maters petaining to Cabinet business, including
congdering and agpproving Memoranda prepared  within  the Minigtry;  approving
comments drafted for the Miniger on Memoranda being circulated by other Minidtries,
providing guidance on the implementation of Cabinet decisons conveyed to the Minidry;
and approving draft reports on the implementation of Cabinet decison before these are
submitted to Cabinet.



Ad hoc Inter-Minigerid Committees of Officids (IMCO) may be condituted from time
to time for the purpose of fadlitaing and ensuring effective consultation among
stakeholders in the preparation of Cabinet Memoranda and implementation of Cabinet
decisons. Meetings are convened by the Policy Analysis and Co-ordination Divison, in
consultation with the initiating Ministry(ies).

L egislation Process

The drafting of legidaion in Zambia is co-ordinated by the Attorney-Generd’s
Chambers in the Minisry of Legd Affars under the Chief Parliamentary Draftsman’s
Office. It is important to note that dl laws of Zambia are shared out among the various
minigerid portfolios and it is these portfolios that initiste legdation related to ther
respective jurisdictions and issue indructions to the Chief Parliamentary Draftsman's
Office, under the Attorney Generd’s Chambers for the drafting of bills. The drafting of a
Bill by the Paliamentary Draftsman cannot commence unless Cabinet has approved the
Bill in principle. Where a legidaive proposd impinges on the activities of another
Miniger or Depatment, tha Miniser or Depatment should be consulted before
ingructions for the incluson of the proposd in a bill are given to the Chief Parliamentary
Draftsman.

The Role of the Ministry of Legal Affairs

The Minidry of Legd Affars is there to asS, guide and advise the dient minisry
gengdly on the exiding law, the legd principles involved and the likdy effects of the
proposed measures based on past experience of amilar cases. This process enables the
client minigry to identify the defects or problems inherent in the proposed legidation and
how best to implement it. On accepting the advice the dient ministry adopts the
recommendation as its own policy but bearing in mind tha the responghbility for policy
implementation is not for the lega experts.

SECTORAL NATURAL RESOURCE MANAGEMENT POLICIES AND
LEGISLATION

FISHERIESSECTOR

The fishing indugry in Zambia contributes sgnificantly to the nationa economy. Sources
of fish in Zambia are capture fisheries and aguaculture. The demand for fish presently
outstrips supply. The per capita consumption has decreased due to declining yieds in
capture lakes, which can be atributed to unsustainable fishing practices and increasng
human population. This has led to a change in focus by Government, as reflected in its
proposed draft policy document for the Agricultura Sector, which ams a promoting
community based resource management of cgpture fisheries as a means of improving
catches.



Policy

Zambia has had no gspecific and comprehensve policy on fisheries control and
management. The Policy of Government a the moment can only be deduced from
subsging legidation. The Fisheries Policy as can be inferred from subsding legidation
namdy, the Fisheries Act Chapter 200 of 1974,has never taken loca communities (smal
scde fishermen) within a fishing area as key dakeholders in the management of the
fideries resource nor ae there adequate and clear provisons recognising fishing
communities living contiguous to a water body or fishing area. The Policy it can be
argued, has never conddered locd communities as a possble unit of naturd resource
management that could be organised and empowered to manage the resource within their
reach for their own benefit and that of the country as awhole.

The Minigry of Agriculture and Cooparatives has aticulated a draft Nationd
Agriculturd Policy running 2001-2010, which has as a sub-component fisheries. The
overal objective of the proposed policy, as regards the fisheries sub-sector, is to increase
fish production and promote sudtainable utilization of fisheries resources s as to
contribute to the economy through the generation of employment, income, and improved
availability of fish. The proposed draft Policy adopts a dud approach for the development
of fisheries in Zambia by advocating for the subgtantia improvement of yidds of capture
fishing through the promotion of sugtaindble fishing methods and through the promotion
of acquaculture and consumption.

The proposed draft Policy has further outlined possble drategies for the redisation of
policy objectives. These include, anong others, provison of techniques in post-harvest
handling, processng, and market information to fish producers, fish processors and fish
traders to expand their operations and provison of the legd framework for community
paticipaion in sharing the responghility for better management of aguatic resources.
The overdl objective of the proposed policy of increesing fish production while
promoting the sugtaindble utilisation of fisheries resources presupposes the bringing on
board of al resource users.

Legidation

Zambids fishing industry has had a regulatory framework snce 1929 when the Fish
Ordinance No. 3 of 1929 was passed. The Fish Ordinance of 1929 was repealed by the
Game Ordinance of 1941, which reduced the Fish Ordinance into a section entitled
Control of Fshing. The control of fishing was effected through regulations passed under
Section 27 of the Game Ordinance. This arrangement lasted until 1955 when The Fish
Conservation Ordinance No. 37 of 1955 was passed. The objective of the Ordinance was
to make new and comprehensive provisons for the conservation of fish and the control of
fishing which was previoudy done through regulaions passed under the Game
Ordinance. The Fish Conservation Ordinance could be described as having embraced
decentrdisation by empowering native authorities to make orders and rules under the
Native Authorities Ordinance for the control of fishing in ther respective aress.  This
maybe attributed to the fact that the Ordinance was passed during a period when a strong



decentralised dructure of native authorities was in place and cost-bendfit sharing
principles were practised.

Notwithstanding its pogtive aspects, the Fish Conservation Ordinance was repeded by
the Fisheries Act No. 21 of 1974. It was Government’s argument at the time thet the Fish
Conservation Act (as it came to be known) appeared in many respects not to be in line
with Government policy. The different treetment given to the Western Province from the
ret of Zambia was cited as a case in point. It was further argued that the Fisheries
Conservetion Act referred to Africans and accorded them different treatment whereas the
proposed Act was meant to give equd trestment to dl fishermen irrespective of race.
However, it is worth noting that in a number of respects the proposed Act had not much
difference from the old Act.

It is, however, interesting to note that the Fisheries Act No. 21 of 1974 did bring in a
number of changes which have had an effect on community paticipation in fisheries
management in Zambia and the way fisheries resource is managed nationd wide. The
new Act introduced changesin:

Licenang and payment of levy
Regidration of fishermen and boats
Minigter’ s powers to make regulations-
Protection of certain areas-

Power to restrict methods of fishing
Aboalition of honorary fish rangers-

The Fisheries Act Chapter 200 of the Laws of Zambia which was enacted by Parliament
in 1974 has only seen one amendment through the passng of Act No.13 of 1994 which
amended Section 21(3) to take care of inflation in as far as penalty fees are concerned and
to provide for regulations under Section 21 deding with fishing licence fees This was
done through Statutory Instrument No.36 of 1994. In addition the Fisheries Regulations
of 1986 were passed to prohibit fishing throughout Lake Bangweulu, from 1 December to
28 February; in the Kafue River, from 1 October to 31 March; in the lower Zambezi
River, from Chirundu to the Zambezi/Luangwa confluence, and in the lower Luangwa
River, from 1 December to 31 March. The duration of the periods when fishing is
prohibited in the various fisheries coincides with the breeding periods and alows time for
the fish species to be nurtured to maturity.

The Fisheries Act was enacted to provide for the development of commercid fishing in
Zambia, the control of fishing and the regidration of fishermen and ther boats and any
other matters connected with or incidental to the provisions of the Act.

FORESTRY SECTOR
Forests are one of the most important natural resources of Zambia, covering $xty percent

of the totd land area of the country. Zambias extensive forests and woodlands cover
about 9.9 percent of the total land area gazetted as forest reserves. Of the tota forest



edtate, 44 percent is set adgde for production, 30 percent for both production and
protection while the remaning 26 percent is specificaly for protection. The forestry
edaie occurs on State and customary land. For management purposes, the forest
resources are divided into three zones. forest reserves, unreserved forests and industriad
plantations. The mgor consumers of forest resources are households and the indudtria
sector. About 88 percent of households depend on the forest to meet their basic energy
requirements.

Government has acknowledged, that in order to achieve sustainable management of forest
resources, active participation of al gakeholders is inevitable so as to ensure effective
fores management. It has further been noted that capacity building is necessary a al
levels as ameans of securing effective participation.

Policy

Zambid's Forestry Policy has been in existence for a very long time dating as far back as
the pre-independence era The Policy was firg revised at independence. The Policy which
was lagt reviewed within the context of the Zambia Forestry Action Programme (ZFAP)
was found to be a condrant to effective management and utilisation of the forest
resource. Under ZFAP a number of thematic studies in the forestry sector were conducted
with a focus on forestry and land-use, conservation of forest ecosystems, forestry based
indugtrid development, wood fudl and the ingtitutional and lega framework.

One weakness of the Forestry Policy is that its existence failed to provide an environment
for sugainable forestry development. At its inception in 1965, the Policy indituted the
Forest Depatment as the sole actor in the sector, which enjoyed explicit and implicit
powers as the largest and most formidable estate agent and manager in the country. The
Policy was oblivious of the important roles played by locd communities. However, the
Policy made appreciable gains for the country by providing for the conditution of a
Szedble foret esate which has in the past offered and continues to offer invauable
protection to the soil, agriculture, headwaters and catchment areas. It aso provides
habitat for other biologicd resources, criticd services to dams and mining, raw materids
to manufacturing as well as tangible commodities for commerce.

It is important to note that the immediate and underlying causes identified as contributing
to the depressed performance of the forestry sector were lack of active and full
participation of key stakeholders towards sustainable forest management, inept policy and
legd framework, lack of inditutiond capecity and co-ordination, land tenure issues and
prevailing soco-economic pressures.  Zambia has now come up with a policy framework
tallored to meet the requirements of sustainable forest resource ecosystem management.
In order to urgently redise the development potentia of the forest estate, a number of
objectives and drategies have been put in place with a view to bringing on board the loca
communities.



L egidative Framework

Protection of forest areas in Zambia under the Forests Ordinance No. 46 of 1941 was
through forest reserves and protected forest areas. The establishment of forest reserves
and protected forest areas was done through declarations made by the Governor and later
by the Presdent in the Government Gazette. Declarations of forest reserves was restricted
to State Lands while declarations of protected forest areas included freehold or leasehold
land with the consent of the owner or occupier. Furthermore, with the consent of the
Litunga any land the rights to which the Litunga of Barotsdland and the people of the
Barotse were entitled could be declared as protected forest areas. It is worth noting that
the power to declare forest reserves and protected forest areas was later given to the
Minigter in charge of naturd resources a the time.

Notable features of the 1941 forestry law were that within forest reserves and protected
forest areas, a licence had to be obtained not only for cutting of trees, remova of timber,
firewood, plants, grass, rubber, fruits, seeds, honey and other prescribed forest produce
but dso to resde there. A licence was aso required in order to graze livestock or clear,
cultivate or bresk up land for cultivation. Locd authorities could dso be authorised to
issue permits for the fdling and teking of forest produce in and from these areas and
collecting the fees and roydties for the forest produce.

The Forest Act of 1941 No.46 was repeded by Forest Act No. 39 of 1973. The objectives
of the 1973 Act were to provide for the establishment and management of nationd and
locd foredts, to conserve and protect forests and trees, and to provide for the licensng
and sale of forest produce. The national and loca forests under the 1973 Act replaced the
forest reserves and protected forest areas. The provisons redtricting the activities in the
reserves and the protection of forests on State Lands were maintained. The protection of
ecosysems was done on a vey snmdl scde on the nature reserves created
adminigratively under the Act. The nature reserves were intended for scientific,
educational and research purposes only.

It is worth noting that the 1973 Act removed provisons from the 1941 Act which
empowered locad and rurd authorities to issue orders for the management of the forests or
to issue licenses for exploitation of forest produce, let done for such authorities to obtain
any benefits from such foredts.

The ghift in the management sysem from loca-people-oriented to the concentration of
adl power in the centrd government and its bureaucracy, tha is towards a centrdly
planned date, coincided with the introduction of a one-paty State and its policy of a
centrdly-commanded economy using a top-down management sysem. This resulted in
increased rate of encroachment and degradation of protected forests.

In order to correct the identified wesknesses in the forestry law, Government in 1999
came up with a new piece of legidation, the Forest Act No. 7 of 1999. The Forestry Act
of 1999 was necesstated by a number of factors which, including the need to resolve
difficulties of community participation under the 1973 Act; the need to harmonise the
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Forestry Act with other reevant pieces of legidation; and the need to reflect relevant
provisons aigng from internationa conventions and agreements to which Zambia is a
date paty. This Act has been regarded as a positive development in the protection and
management of forests in Zambia in that it once again, like the 1941 Act, brings on board
the concept of decentrdisation.  Some of the innovative provisons introduced by the
1999 Act are:

Protection of the ecosystem and bio-diversity
Sense of ownership and cost- benefit sharing.
Application of appropriate terminology
Requirement for management plans
Conservation Orders

Recovery Plansfor Protected Flora

Some changes pertaining to licenang

Import and Export of Forest Produce

Search Warrants

WILDLIFE SECTOR

Government has created nineteen (19) National Parks, totaling some 64,000 sg. km or
8% of the country. Management of these aress is delegated to the Zambia Wildlife
Authority (ZAWA). The Authority up until the year 2002 adminigratively fell under the
Minigry of Tourism which has snce been merged with the Minidry of Environment and
Naturd Resources. Wildlife consarvation in Zambia is regulated by the Zambia Wildlife
Act No. 12 of 1998, which alows the Presdent to declare certain areas of the country as
national parks and game management areas (GMAS).

Policy

The Policy for Nationd Parks and Wildlife in Zambia adopted in 1998 does in an explicit
manner recognise community participatiion in the management of the country’s wildlife
edate fird and foremost through its misson statement which encourages the promation,
goprecidion and sudtainable use of wildlife resources by fadilitating the participation of
loca communities in the management of the wildlife estate. The Policy further entrenches
community based naturd resources management by involving loca communities in the
planning process and management of parks. Throughout any planning process, local
communities and the generd public a the internaiond, nationd, provincid and didrict
levels will be given opportunity to voice concerns about planning and management of
paks. In rdaion to locd communities, other policy initiatives include the empowering
of the Integrated Resources Development Boards to collect revenues due to them by way
of license issue, concessons granted and other services rendered, or from the use of
wildlife resourcesin their aress.

The wildlife sector in Zambia is regarded as having pioneered the concept of community

based natural resource management through the Adminigrative Design Management
Project (ADMADE) and the Luangwa Integrated Resource Development Programme
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(LIRDP). These programmes are consdered to have been mgor success stories within
Zambia when it comes to implementing community based naturd resource management
principles.

L egal Framework

Zambia has had a long higory in 0 fa as wildlife legidation is concerned. Legidation
for the sector spans from 1925 when the firs Game Ordinance was passed which was
later repeded by Ordinance No. 47 of 1941. It is worth noting that in 1954 the Fauna
Conservation Ordinance No0.43 of 1954 was passed with a view to repeding Ordinance
No. 47 of 1941. The Repeding Section, however, gave the Governor the option to reped
different sections or parts of the said Ordinance at different dates. This was the case as
not al sections of the Game Ordinance were repeded. The two pieces of legidation,
renamed as the Game Act, Chapter 106 of the 1962 Edition of the Laws, and the Fauna
Conservation Act, Chapter 241 of the 1964 Edition of the Laws were jointly repeded by
the Nationa Pearks and Wildlife Act No. 57 of 1968.

It is worth noting that the Game Ordinance of 1941 was responsible for the repedaling of
the Fish Ordinance of 1929. However, the whole Ordinance was reduced into Section 27
of the Game Ordinance under the title Control of Fishing. It can however, be argued that
this sate of affars only subsisted up to 1955 when the Fish Conservation Ordinance was
passed. This is aso confirmed by the fact that the Fauna Conservation Ordinance did not
include a provison on control of fishing even though intended to reped the Game
Ordinance. The only rdic left of this arangement was in the name of the inditution
charged to adminigter the law namdly, the Game and Fisheries Department.

The Game Act, as the Game Ordinance came to be known, did not provide for loca
community participation in the management of the wildlife estate except to some degree
in the Baotse Province (Wesern Province). African inhabitants living within the
territorid limits of the Barotse Province and living under the triba rule of the Paramount
Chief managed their own wildlife resource through the inditution of the Barotse Royd
Egdblishment with very little inteference from the Colonid Government. This
exemption was caried over by the Fauna Conservation Act which went further to
explicitly provide that that no person could hunt any game animd other than birds within
the Barotse Protectorate Controlled Area except with the permisson of the Paramount
Chief of Barotseland who could grant permission to any person or class of persons.

The Nationd Parks and Wildlife Act No.57 of 1968 which repeded the above mentioned
Acts, provided for the establishment, control and management of nationd parks, the
conservation and protection of wildlife and objects of aesthetic, prehistoric, historica and
scientific interest in nationd parks, the establishment of game management aress, the
licenang of hunting; the control, possesson, trandfer, sde, import and export of wild
animas, and other incidental or connected matters. It is important to note that gpart from
honorary game rangers appointed under the two repealed Acts, the National Parks and
Wildlife Act of 1968 was the first piece of legidation to establish a Nationd Parks Board
which could draw membership from out sde the civil service. It should be further noted



that the Board with the gpprova of the Minister could establish one or more committees
to cary out any specid or gened functions determined by the Board. While it is
encouraging to note that the Act made provison for the participation of non date actors
in the management of the wildlife etate , the Act is not clear as to the criteria used to co-
opt non state actors on to the committee so as to show whether key stakeholders were on
board. Structurdly, these committees were not community based thereby limiting the
chances of loca community participation.

In as far as the declaration of game management areas was concerned, locd communities
living in those areas were never consulted though the Act expected them to co-operate
with the authorities when it came to the onsarvation of wildlife and the scenic beauty. In
a nutshdl the Act never provided for effective locd community participation in the
management of the country’ s wildlife estate wherever it occurred.

The National Parks and Wildlife Act No. 57 of 1968 was repeded by the Nationa Parks
and Wildlife Act No.10 of 1991. This piece of legidation ushered in some innovative
provisons in the area of community based naturd resources management in Zambia and
in paticular the wildlife sector. In addition to retaning the Committees of the Boad
under the previous Act the new Act created Integrated Resource Development
Committees.

A number of factors contributed to the innovative provisons in the new Act. Frgly the
parliamentary debates on the participation of locd communities in wildlife conservetion
led to the hirth, in the 1980s of community based wildlife conservation schemes in
Zambia, the most wdl-known of these being the Adminisrative Management Design
(ADMADE) and the Luangwa Integrated Resource Development Project (LIRDP) in
game management aees. Thee initiaives led to the formulation of wildlife utilisation
schemes providing locd communities living within  game management aess with
affordable sources of meat and employment benefits The locd communities were
involved through the employment of village wildlife scouts to police ther home area
rather more effectively than civil servants scouts coming from other parts of the country.

The Act, however, fdl short in many aspects. Although providing for integrated resource
development committees, the Act was not clear as to the criteria used by the Minigter to
edablish the sad committees nor was ther compostion gtructure spet out. It was,
therefore, difficult to secure the participation of key stakeholders by law in the event of a
miniger becoming insendtive to locad community participation. The establishment of
committees through appointments rather than a democratic process could have had a

negative impact on ther legitimecy.

The Natiord Parks and Wildlife Act No. 10 of 1991 was in turn repeded by the Zambia
Wildlife Act No. 12 of 1998. The new piece of legidation is a result of a combination of
widespread and detailed consultations with dl stakeholders with an interest in the wildlife
sector a locd community level, among traditiond leaders, professond hunters, resident
hunters as well as dl interested groups in the public and private sectors a the nationd
level. The rationadle advanced by Government for replacing Act No. 10 of 1991 was that
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Government wanted to, as far as possble, give practica effect to the visonary MMD
policy on the need to transform al government depatments whose activities had an
economic potentid, into sdf-sudtaining datutory organisations that woud function aong
commercid lines. It was argued that the then Department of Nationd Parks and Wildlife
was idedly Stuated for such a transformation. It is important to adso note that the advent
of the Third Republic in November, 1991 fundamentdly transformed the paliticd,
economic and socid landscape of the Republic. The command economy under the one-
paty politicd sysem was replaced by the liberdised market economy under the muilti-
party democratic politica system.

The Zambia Wildlife Act No.12 of 1998 can be described as a milestone in so far as the
management of Zambia's wildlife edtae is concerned. Other than creating the Zambia
Wildlife Authority and prescribing its functions, the Act introduced innovationsin:

Protection of the ecosystem and bio-diversity
Ownership of wildlife animds

Enhancement of economic and socid well-being of loca communities
Application of gppropriate terminology
Redtrictions on mining in nationd parks
Requirement for management plans

Changes pertaining to game management areas
Some changes pertaining to licensng
Empowerment of village scouts

Situation of sdf-defence, defence of property
Power to release arrested persons on a bond
Pendties

For the firg time there was recognition that for wildlife conservation and its management
to be sudanable, loca communities needed to be intimatdy and practicdly involved in
protecting and deriving benefits from what is rightfully their naturd heritage.

WATER SECTOR

Zambia is conddered a fortunate country in Southern Africa, receving redively
subgtantid rainfall, and endowed with mgor perennid rivers, lakes, swamps and flood
aress. The principd source of water is rainfal, which recharges both surface and ground
water reservoirs. Assessments indicate that here is enough water in the mgor basns to
meet present and medium term water demands. Surface water covers 45,000 square
kilometres or 6% of the country.

Policy
The Water Sector is looked at as a cross-cutting resource in the natura resources sector.

Some key policy measures adopted in order to achieve sustainable water resources
development are:
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1. Recognisng the important role of the water sector in the overdl socio-economic
development of the country

2. Veding control of water resources in the country under State control through review
of water legidation to incorporate all water bodies

3. Promoting water resources development through an integrated management approach

4. Promoting adequate, safe and cost effective water supply and sanitation services with
due regard to environmenta protection

In recognition of the importance water plays in the economic development of the country,
the Government formulated the Nationd Water Policy in November 1994. The water
sector had for a long time been identified with an inherently week indtitutiond capacity,
deteriorated facilities and service delivery. The need was obvious to develop a Nationd
Water Policy that would guide developments in the conservation, management, demand
and supply of the water resources in the country, paticulaly in view of the changed
macro-economic  environment in which liberdisation and private enterprise investment
and community participation have become the norm. The water sector is one of the
principa sectorswith vita linksto other sectors in the economy.

The Nationd Water Policy is amed a promoting a sudanable water resources
development with a view to facilitate an equitable provison of adequate quantity of water
for al competing groups of users a acceptable costs and ensuring security of supply
under varied conditions. The policy recognises the importance of water for public hedth,
food production, the productivity of industry, the production of energy, the naturd
environment and other important aspects that enhance the qudity of life.  The policy
objectives are outlined in Chapter 6 under “Water sector”.

L egal Framework

Water resources management in Zambia is governed by Act No. 34 of 1948, which
makes provison for ownership, control and use of water. In terms of jurisdiction, the Act
is not applicable to (a) the Western Province; (b) the Zambezi River; (c) the Luapula
River; and (d) that portion of the Luangwa River which conditutes the boundary between
Zambia and Mozambique.

Ownership of water is vested n the Presdent and there is, therefore, no right of property
in water. Everyone has the right to the primary use of public water, which is found in its
naturd channd in places where lawful access may be had. The use of water for domestic
useisautomatic asit isan indienableright of al persons and factored into the legidation.

The Act makes a didtinction between ‘private water' and ‘public water’. Public water is

dl water, visble or not, flowing or found in or above the bed of a public sream, lake,
svamp or marsh. A watercourse condsts in most cases of running water, which will find
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its way into a larger drainage system where access by others will be made.  This
determines its public nature.

Private water on the other hand is defined as water that will not extend into a generd
sysem and hence be accessible to the public. Under the Water Act, dl ground water is
defined as privet water. This, however, does not mean that it acquires characteristics of
private property. In most cases the Water Act does not regulate its use. However, in
cases where it is found that a borehole owner has water that far exceeds his requirements
and another person wishes to benefit from the water, it is possble for the Water Board to
issue rights to this water to the second person provided it is proved that the requirements
of the second person cannot be obtained by any reasonable means on his own property
and what is avalable to the first person is more than adequate for his requirements. The
second person would have to pay for the cost incurred in making the water available to
him (s. 10). This provison has, however, never been put to the test. This proves that the
use of private water is not exclusive.

Key provisonsin the Act ded with such issuesas:

Purposes of Use of Water

Mode of Acquistion of Water Rights
Order of Priority for water rights
Tenure of Water Rights

Easements

Pollution

STRATEGIES FOR ENHANCING STAKEHOLDER PARTICIPATION IN THE
POLICY AND LEGISLATION PROCESSES WITHIN THE NATURAL
RESOURCES SECTOR.

Based on the assessment made from interviews conducted with state and non-state actors,
the following are suggested as being posshble drategies that the Forum of stakeholders
could employ in trying to enhance and redise community based naturd resource

management:

1. In the area of policy and legidative formulation the Forum will have to, as a matter of
priority and urgency, court Cabinet Office and in paticular the Management
Devdopment Divison under which the Public Sector Capacity Building Project,
inaugurated in October 2000, is being managed with a view to giving input to the on
going review of policy and legd formulation processes. This will afford the Forum
an opportunity to have nondate actors feature prominently in policy and legidative
formulation, especidly during the initid stages.

2. Forum members will need to be thoroughly inducted in policy and lega formulation

procedures of Government so as to make it possble for the creation of a tracking
system within the Forum. The tracking system is intended to keep Forum members
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and through them al other key sakeholders informed on the satus of policy and
legidative devel opments within Governmen.

. The Forum will have to edablish contact and on a regular bads court the
Parliamentary Subcommittee entrusted with natural resources sectors as a means of
lobbying legidators and a the same a means of checking the Executive through the
Action Taken mechanism.

. The Forum will need to identify friends of the Forum from within government and
beyond with a view to influencing public opinion and perceptions leading to possible
change. Friends of the Forum should include technocrats within Government line
Minidries entrusted with initiation of policy and legidation and co-operating partners
of the State capable of providing both financia and technical support necessary for
effecting change and new devel opments.

. The Forum will do wdl by having smdl working groups that will specidise in
gpecific naturd resources so as to enhance effectiveness and efficiency and to build
the requisite expertise and contact with rdevant authoritiess The Forum should at dl
costs mantain condant links with Cabinet Liaison Officers of line Minidries dedling
with natural resources and should specificaly maintain congant links with gaff of the
Policy and Andyss Co-ordination Divison a Cabingt Office and lawyers within the
Attorney-Generd’s Chambers and in particular the Legidative Drafting Department
for purposes of enhancing the tracking system aluded above.

. The Forum will have to a s matter of urgency facilitae the edablishment of
community based resource boards or inditutions so as to enhance information from
the locd level to the Forum a naiond levd. In this regard, community resource
bards will require to have legd persona as a matter of urgency and will need capacity
building in underganding policy and legidative messures in the natura resources
sector.  In this regard, it is further suggested that policies and laws affecting the
vaious community resource boards should be smplified and trandated into
languages loca communities can read and understand best.
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1.0 INTRODUCTION

Zambia is a nation endowed with a wide aray of natura resources comprisng land,
water, fisheries, forestry and wildlife. The Presdent of the Republic holds this resource
base, spread throughout the country, in trust for the people of Zambia, unless or until
lawfully trandferred or assigned under the various natural resource laws. The vesting of
the nation’s natura resources in the President of the Republic, who is the Head of State,
forms the basis of Government control and administration in the natural resources sector.
Government  authorities and departments fdling under various line minidries perform the
adminigration of naturd resources in Zambia It is worth noting tha this scenario could
cregte difficulties in the implementation of a comprehensve integrated community based
natural resources management scheme. However, as will be discussed in this review,
Zambia has made drides in trying to inditutiondise community based naturd resources
management (CBNRM) notably in the forestry and wildlife sectors This review will
further assess the law and policy formulation processes in Zambia with a view to
edablishing whether or not these processes creste sufficient room for none-state
dakeholders to activey paticipate in law and policy formulaion in Zambia This review
is intended to show whether or not stakeholders beyond Government in the naturd
resources sector do influence law and policy regulating their sectors. The review is
caried out within the context of a naturd resource management stakeholder forum
intended to encourage a process of sector issue review and anadyss by forum group
members who represent their respective stakeholder interests.

1.1 METHODOLOGY USED FOR THE ASSIGNMENT.

The policy and legidation review exercise entalled scruting of documents of various
character with emphass placed on policy documents, legidation, nationd drategies and
action plans as wdl as programme documents. A number of interviews were conducted
with individuds possessng vast experience in the fidds under condderation while a
number of experts were subcontracted to give expert opinions on a number of thematic
issues Among those interviewed included policy andyds in the Policy Andyss and Co-
ordination Divison (PAC) and draftsmen in the Legidative and Drafting Department of
the Minigry of Legd Affars Others were officers under the Directorate of Game
Management Aress, Zambia Wildlife Authority and officers under the Depatments of
Fisheries, Forestry and Water Affairs.
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20 NATURAL RESOURCE INSTITUTIONAL AND LEGAL
FRAMEWORK FOR ZAMBIA.

Zambia is a unitary, indivisble multi-party and democratic sovereign State where dl
power resides in the people who exercise this power through democratic ingtitutions of
the State edtablished under the Zambian Conditution, which is the supreme law of the
land. The Conditution binds dl persons in the Republic together with dl legidaive,
executive and judicia organs of the State at dl levels.

The Conditution of Zambia further esablishes the inditutiond and legd framework for
the State and assgns functions of policy formulation and legidative power to various
organs of the State.

Article 50 of the Conditution, which assgns the function of policy formulation to
Cabinet, provides.

“The Cabing shdl formulate the policy of the Government and shdl be
regponsble for advisng the Presdent with respect to the policy of the
Government and with respect to such other matters as may be referred to it by the
Presdent”

Article 44(3)(b) of the Condtitution grants power to the President to:

“initiate, in 0 far as he condders it necessary and expedient, laws for submission
and congderation by the National Assembly”

while Article 62 of the Congtitution provides that:

“The legidative power of the Republic shdl vest in Parliament which shdl congst
of the Presdent and the Nationa Assembly.”

In s0 far as the natura resource sector is concerned, Part 1X of the Condtitution, which
provides for ‘Directive Principles of State Policy and the Duties of the Citizen' provides
under Article 112(h) and (i) the following:

“112. The following Directives shdl be the Principles of State Policy for the
purpose of this Part:

(h) the State shdll strive to provide aclean and hedthy environment for dl;
(i) the State shdl promote sustenance, development and public awareness of the
need to manage the land, ar and water resources in a balanced and suitable

manner for the present and future generation;”

As pointed out ealier, the Conditution of Zambia only esablishes the principd
inditutions of the State whilst the inner workings of these State organs and their
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processes is left to organic laws, customs, practices, ingruments of various character and
judicid precedents.

Article 44(2)(e) of the Zambian Conditution empowers the Presdent, subject to the
provisons of the Conditution, to “establish and dissolve such Government Ministries and
departments subject to the gpprova of the Nationd Assembly”. Pursuant to this power,
the Presdent established the Minigtry of Environment and Naturd Resources which has
snce been merged with the Minigtry of Tourism under which the wildlife sector fdls.

It is worth noting that whereas the Ministry of Tourism, Environment and Naturd
Resources is mandated to formulate policy for the environmental and natural resources
sector in Zambia, the environmental and natural resources sector in Zambia is multi-
sectorid in character involving other line minigries.  Apat from the forestry sector and
very recently the wildlife sector, which fdl directly under the newly merged Minidry, the
other sectors fdl under different line minigries.  The following are the sectors by
minigry;

1. Fisheriess Minigtry of Agriculture, Food and Fisheries,

2. Lands Minidry of Lands,

3. Minerd resources- Ministry of Minesand Minerd Resources,
4. Water- Minigtry of Energy and Water Devel opment;

5. Wildife- Minisry of Tourism. (Until very recently beonged to the Minigry of
Tourism, which has since been merged, with the Minisry of Environment and
Natural Resources.)

2.1 Ingitutional Frameworks by Sector
211 Fisheries

The Fisheries Act Chapter 200 of the Laws of Zambia of 1974 provides for a Fisheries
Depatment to coordinate the development of commercid fishing in the Republic and to
control fishing and provide for the regidration of fishermen and therr boats. This Act is
currently under review with a view to making amendments compdible with sustainable
resource management. The Act in its present state does not provide for locd community
participation in the management of the fisheries resource. The Act, which is a 1974 piece
of legidation, repeded the 1955 Fish Consarvation Act, which accorded different
trestment to the Western Province from the rest of Zambia Inditutiondly it can be sad
that fisheries fdl under the Department of Game and Tsetse Control between the period
1941 to 1974 when a Department of Fisheries was established.
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212 Forestry

The Forestry Act No. 7 of 1999 edtablishes the Zambia Foresiry Commission and defines
its functions and provides for the establishment of nationd forests, loca forests and joint
forestry management areas. It provides for the paticipation of loca communities,
traditiond  inditutions, non-governmental  organizations and other sSakeholders in
sudaindble foret management. The Act further makes provison for the conservation
and use of forests and trees for the sustainable management of forest eco-systems and
biologica diversty. It is important to note that the Commisson which is supposed to be
autonomous of the Minigry of Tourism, Environment and Naturd Resources has not yet
been condtituted and as such the Forestry Department established under the Forests Act
No0.39 of 1973 isill in charge of forest management in Zambia

2.1.3 Lands

The Lands Act Chapter 184 of the Laws of Zambia of 1995 provides that dl land in
Zambia shdl vest adbsolutely in the Presdent and shdl be hdd by him in perpetuity for
and on behdf of the people of Zambia The Act further provides for tatutory recognition
and continuation of customary tenure and in tis regard, the President cannot alienate any
land Situated in adidtrict or an areawhere land is held under customary tenure:

1. Without teking into condderation the loca customary lawv on land tenure which is not
in conflict with the Land Act;

2. Without onsulting the chief and the locd authority in the area in which the land to be
dienated is Stuated and in the case of a game management areq, the Director Generd
of the Zambia Wildlife Authority, who shdl identify the piece of land to be dienated:;

3. Without consulting any other person or body whose interest might be affected by the
grant; and

4. If an gpplicant for a leasehold title has not obtained the prior goprova of the chief and
the locd authority within whose areathe land is Situated.

The Land Act further establishes the Land Development Fund under Section 16(1), which
Fund is vested in the Minigter responsible for Finance and managed and administered by
the Minigter respongble for land. The two Ministers mentioned above are required under
Section 18 to goply the moneys of the Fund to the opening up of new areas for
development of land and where a local authority wishes to develop any area in its locality
to provide money to develop the area so identified. Section 20 of the Act establishes a
Lands Tribuna presded over by a Charman and Deputy Chairman both qudified to be
judges of the High Court for Zambia. The Tribund hasjurisdiction to:

1. Inquire into, and make awards and decisons in any dispute rdating to land under the
Land Act;
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2. To inquire into, and make awads and decisons reating to any dispute of
compensation to be paid under the Land Act;

3. Gengdly to inquire and adjudicate upon any matter affecting the land rights and
obligations, under the Land Act, of any person or the Government; and

4. To perform such acts and carry out such duties as may be prescribed under the Land
or any other written law.

214 Mineral Resources

The Mines and Minerds Act Chapter 213 of the Laws of Zambia of 1995 establishes
under Section 83, the offices of Director of Mines, Director of Mine Safety and Director
of Geologicd Survey, who ae public officers entrused with the respongbility of
supervisng and regulaing the progpecting for and mining of mingrds in Zambia
Section 88 of the Act edtablishes a Mining Advisory Committee, which advises the
Miniger in charge of Mines and Minerds and the Director of Mines on métters relaing to
development agreements, refusa to grant or renew licences, termination, suspenson or
cancdlation of licences, amendment of terms or conditions of any licence and
determination of any gppedls lying to the Minigter.

The Act, under Part XI, and in particular Sections 91 and 92, provides for an agppeds
mechanism for any person aggrieved by the decisons of the Director of Mines and
Miniger in charge of Mines and Minerds and makes provison under Section 93 for
gopeds to the High Court to determine such decisons in accordance with the provisons
of the Mines and Minerals Act and the circumstances of the case. A determination of the
Court under this Section may include such directions to the Minister as the court thinks fit
for the digposd of the matter and it shdl be the duty of the Miniger to give effect to any
such directions.

It is worth noting that Part 1X of the Act provides for environmenta protection. Section
75(a) of the Act providesthat:

“In deciding whether or not to grant any mining right, the Miniger shdl take into
account the need to conserve and protect-

(@ the ar, water and soil, flora, fauna fish, fisheries and scenic attractions
...in or on the land over which the right is sought, and the Minister may
cause such environmenta impact studies and other studies to be carried
out as the Minister consders necessary to enable such a decison to be
made.”

215 Water Resources

The Water Act Chapter 198 of the Laws of Zambia of 1948 vests ownership of all water
in the Presdent and provides for the ownership, control and use of water. There is



therefore no right of property in water. However, everyone has the right to use water
found in its natura channel in places where lawful access may be had. The use of water
for domestic use is automatic as it is congdered an indienable right of dl. Section 23 of
the Water Act edtablishes the Water Board, which is the only body empowered to
congder gpplications and grant water rights. Any person wishing to be granted a water
right is obliged to apply to the Secretary of the Water Board who is mandated to receive
al gpplications.  All applications have to be recorded, investigated by the Water Officer
who is the technicd adviser to the Board and later advertised for a period of thirty days in
the Government Gazette and a loca newspaper circulating in the area as required by
Section 24(2) of the Act. After the expiry of the period of objections, the Secretary
presents them to the Water Board after which a statutory period of thirty days is given for
notice of a public hearing by advertiang in the Government Gazette and a locd paper in
the area.  When the Water Board is convened to consider applications, gpplicants are
requested to atend the inquiry if they so wish and persons objecting to any applicaion
are informed of the date of inquiry and encouraged to atend persondly to lodge their
objections.

In arriving a a decison over an goplication, the Water Board has wide discretionary
powers to issue and atach whatever conditions in its opinion are suiteble given a
Stuation as provided by Section 27 of the Act. Under Section 29 of the Act, any person
aggrieved by any decision of the Water Board may appedl to the High Court.

2.1.6 Wildlife

The Zambia Wildife Authority (ZAWA) is edablished under Section 4 of the Zambia
Wildlife Act No. 12 of 1998, which repealed Act No.10 of 1991. The repeded Act was
respongble for the running of the former Nationd Parks and Wildlife Department under
the then Minigry of Tourism. Section 5 of the ZAWA Act outlines the functions of the
Authority which include the establishment, control and management of nationd parks
and for the conservation and enhancement of wildlife eco-systems, biodiversty and of
objects of aesthetic, pre-higoric, higtorica, geologicd, achaeologicd and scientific
interes in nationd paks It further provides for the edablishment, control and
management of game management aress as well as for the sudtainable use of wildlife and
the effective management of the wildlife habitat and game management areas 0 as to
enhance the benefits of the GMAs both to local communities and to the wildlife estate.

Pat 111 of the Act, in particular Section 6, provides for community resource boards within
locd communities dong geographic boundaries contiguous to a chiefdom in a game
management area or a paticular chiefdom with common interest in the wildlife ad
natura resources in that area.  The function of a community resource board as provided
by Section 7 is to promote and develop an integrated approach to the management of
human and naturd resources in a game management area or an open area faling within
itsjurisdiction. Furthermore, acommunity resource board has power to:

1. Negotigte, in conjunction with the Authority, co-management agreements with
hunting outfitters and photographic tour operators,
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. Manage the wildlife under its jurisdiction, within quotas specified by the Authority;

. Appoint village scouts to exercise and peform the duties of a wildlife police officer
under the supervison of a wildlife police officer in the area fdling under the board's
juridiction;

. In conaultation with the Authority, devdop and implement management plans which
reconcile the various uses of land in areas faling under the board' sjurisdiction; and

. Peform such other functions as the Authority or Director-Genera may direct or
deegateto it.
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3.0COMMUNITY BASED NATURAL RESOURCES
MANAGEMENT CONCEPT IN ZAMBIA.

3.1 INTRODUCTION

Community based naturd resources management in Zambia is not new to the naurd
resources sector of the country though it could be argued that during the years of the
centrdis form of Government this form of management was greatly undermined. To
esablish this fact the roles and extent of community responsbility and participation as
contained in the Natura Resources Act Chapter 315 of the Laws of Zambia 1968 will be
outlined.

The Natura Resources Act Cap 315 of 1962 was enacted for purposes of providing for
the establishment of a Natura Resources Board, a Naturd Resources Tribuna and to
provide for the preparation and enforcement of conservation plans in desgnated aress.
Under the Act certain respongbilities of the Natural Resources Board were delegated to
decentralized organs, which were composed of private sector persons (community based
natural resources management organs). The entrusted organs were organized a grass-root
levels and were edtablished by the Natural Resources Board as Natural Resources
Committees and Sub-Committees. Consarvation committees were aso  established
through the initiative of communities (land ownerstenants) in the specific arees by
petition to the Boad. Members of the community in the specific arees dected the
committee members through a local dectoral process. These committees were to operate
as corporate bodies that could sue or be sued.

Under the Act, the term ‘natura resources had the following meaning:
(@ Thesoilsof Zambia
(b) Thewaters of Zambia
(c) Theplant life and vegetation of Zambia and the vegetation products of the il

(d) The animd life and fauna of Zambia, induding mammas, birds, reptiles, fish,
insects and natura products derived from them

(e) Other such things, whether similar to the foregoing or not, which the Miniger
may by statutory notice declare to be natura resources.

The key functions of the entrusted organs (conservation committees, natura resources
committees and sub-committees) were:

(& To plan, inaugurate and cause to be undertaken, the congtruction of works and

takings of measures for the conservation of soil or of water and the improvement
of water resources in the area.
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(b) Generdly to co-operate with and assist the board and the Minigter in carrying out
the objects and purposes of the Act or undertake functions approved by the
Board.

The later implies the committees were to asss in dl aspects of naurd resource
management induding, but nat limited to, the following responsibilities:

1. Panning and implementation of conservation plans through a consultative process

2. Presarvation of naturd resources through measures of  pollution  control,
preserving flora and fauna, management of fires, land drainage, control of farming
methods and the congtruction and maintenance of works for conserving water or
soil and other works to improve natural resources

3. To dimulate public interet in the proper consarvation and wise use and
improvement of natura resources.

It is notable that the Naturd Resources Board and its entrusted organs were executive in
character. The Natural Resources Tribund, a regulator, provided an avenue for anyone
aggrieved by any actions of the Executive to seek redress.

The Natural Resources Act of 1962 was repeded and replaced with the Naturd
Resources Act of 1970 which was enacted for the following purposes:

(@ To provide for the establishment of a Naturd Resources Advisory Boad, to
prescribe its powers and functions,

(b) To provide for conservation of naturd resources and the appointment of
provincid and Digtrict Natura Resources Committees,

(¢) To providefor conservetion plans;

(d) To provide for the establishment of Fire Authorities.
Under this legd regime the community based organs, that is to say the Provincid and
Didrict Natural Resources Committees, were edablished to follow definite politica
boundaries (Provincid and Didrict). The compostion of the committees was drawn from

both the public and private sectors. Ther functions were derived from the Naturd
Resources Advisory Board.
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3.2 PROVINCIAL AND DISTRICT COMMITTEES

The areas covered by the Provincia and Didtrict Naturd Resources Committees included:

3.2.1 Provincial Committees

(&) Provided generd supervison over the naturd resources of the province and
coordinated and reviewed plans for their conservation, wise use and improvement;

(b) Stimulated public interest within the province in the conservetion, wise use and
improvement of natural resources,

(c) Recommended to the Miniger investigations into natura resources and the means
for their preservation and improvement;

(d) Generdly co-ordinated and directed the work of district natural resources
committees within the Province;

(e) Appointed subcommittees with the approva of the Minigter;

(f) With the approva of the Miniger, directed any owner or occupier of land in the
province to adopt such methods of farming and land use as it deemed necessary
for the conservation of soil fertility and protection of natura resources.

3.2.2 Disgrict Committees

(8 Kept under congtant review the conservation status of natura resources within the

digricc and made recommendations thereon to the provincid natural resources

committees;

(b) Generdly assged in planning for the preservation, wise use and improvement of
natural resources within the didrict;

(c) Stimulated public interest in the conservation of natural resources a didtrict level;

(d) Conddered, investigated and reported upon any matter referred to it by the
Minigter or the provincid natura resources committee concerned;

(e) Co-operated with and asssted the provincid naturd resources committee of the
province within which it was Stuated.

The Committees were established under the authority of the Natura Resources Act by the
Minister and could be dissolved by the Minigter.

The Natura Resources Act of 1970 was dradticdly affected by the enactment of the
Environmenta Protection and Pollution Control Act of 1990 which repeded al parts of
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the Act excerpt Parts 1V, V and VI rdating to the conservaion and improvement of
natural resources, control of bush fires, and conservation plans. The daus of the
remaining parts is not clear, though it has been reported that these have since been
incorporated into the Forests Act of 1999.

It is contended here that the Natural Resources Act Cap 315 of 1962 appeared to contain
a sound community based management practicee The community based organsor
prectices were operationd and directly developmentd, that is to say, ther primary focus
was on the wise use of naturd resources for resource sustainability. Further, each
conservation committee was established as a body corporate independent of direct
Government control and politicd interference. The committees were established as and
when judified and covering any proposed area They had definite development functions
whose benefits to the community was clear. They could sue and be sued and were subject
to dl laws affecting their operations as a body corporate. Proponents for the Act argue
tha an environment for authority, independence and responshility was created and
demanded of these bodies. Ther rights and the rights of any person with respect to the
provisons of the Natural Resources Act were addressed by the Natural Resources
Tribund, thereby effecting a system of checks and bdances. By the dructure of the law
every one was treated as capable and equdly endowed to develop and manage natura
resources.

Critics of the 1970 changes to the Natura Resources Act argue that the changes resulted
in compromising the independence and roles of community based organs. The character
and composition of the organs was changed. For example, public officers were brought in
to work as an integrd pat of committees and dl members being agppointed by the
Miniger unlike in the 1962 arangement where members of the community eected
persons within their communities as members of the committees. The functions of the
committees changed to those of an adminidrative body covering established politicd
boundaries, supervisng the wise use of natural resources (more regulatory) and managed
by the Miniser and the Natura Resources Advisory Board as opposed to the former
arrangement where the community was engaged in the wise use of the natura resources.
Any form of deveopment and management of naturd resources came under direct
Government control unlike in the former arangement. Further these committees were
subject to dissolution by the Minister while the benefits for resource use, was not direct
or eadly identifiable to the community. The scenario ushered in was therefore, that of
Government  organs with community representation as opposed to  community-based
organs.

With respect to naturad resources consarvation in generd, community based management
practices during the period 1970 onwards took a downhill trend that resulted in the
withdrawa of authority and independence in the operations of community based organs.
The dreamlining of roles of the community based organs resulted in these organs
operating more as an extended adminisrative am of Government for the control and
management of naturd resources and less as participants in the wise use of these naturd
resources. However, one can safely argue that the late 90s saw a change towards pro-
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community-based naturd resource management in the forestry and wildlife sectors as will
be discussed below.

The Zambian Government has recognised and acknowledged the fact that the state cannot
manage the country’s abundant natural resources aone but would have to promote
community-based naturd  resource management (CBNRM). The Government's
commitment to CBNRM  principles can be seen from recent policy documents and
legidation in the natura resources sectors of the Zambian economy. The Policy for the
Nationd Parks and Wildlife in Zambia of April 1998 does for the first time expresdy
recogniss locd community paticipaion in consarvalion by encouraging loca
communities resding in chiefdoms and geographic areas which are contiguous to any
wildlife estate or open area to apply and register as Integrated Resource Development
Boards (IRDBs) with the Zambia Wildlife Authority (ZAWA). The IRDBs will have the
repongbility of developing management drategies for ther respective aess. The
National Forestry Policy of July 1998 equdly encourages a participatory approach in the
management of forests in Zambia by promoting partnerships between State agencies,
locd communities and individuds in the aress of conflict resolution and cog-benefit
sharing among stakeholders.
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4.0 GOVERNMENT INTERVENTIONSIN THE NATURAL
RESOURCES SECTOR

4.1 NATIONAL CONSERVATION STRATERGY (NCS) 1985

It can safely be argued that Government recognition of the importance of involving loca
communities with an interest in the country’s natural resources and the private sector in
the management of the nation’s resource base can be traced to the National Conservation
Strategy (NCS) of 1985. The Strategy was formulated with a view to proposing policies,
plans, organization and action for the better management of the country’s vast but fragile
natural resources and amed a providing firmer ground on which decisons for nationd
devdopment could be made. The National Conservation Strategy proposed a wide range
of activities to integrate conservation with development. Notable among the proposas
was the promotion of a consarvation ethic anong adl Zambians with a view to having
them involved as far as possible in decison making and action in the environmert.

Community participation in the various consarvation activities that were envisaged under
the Strategy was seen as an important factor as the activities would cover vast areas and
involve consderable human resources and finances. It was further felt that if Government
activities were to be cataytic only, community participation would both reduce the
burden on Government and engender the necessary community responsbility for
consarvdion. In addition, having communities involved themsdves a dl levds of
conservation and management would ensure that their needs were served and would
contribute to the sustainability of interventions made.

4.2 NATIONAL ENVIRONMENTAL ACTION PLAN (NEAP) 1994

Like its predecessor the NCS, the NEAP dso recognised the importance of local
community participation in the management of the country’s naturd resources. Thus one
of the three founding principles of the NEAP was locd community and private sector
participation in natura resources managemen.

The Government recognised the need to promote and maintain the welfare of the people
by adopting sudanable policies that would mantan ecosysems, essentiad ecologica
processes and the biologicd diversity of the country. Natural resource use needed to be
sugtainable, for the benefit of both the present and future populations.

An implementation program to achieve these gods required appropriate policies,
incentives, guiddiines and public involvement a locd, provincdd and nationd leves
Government accepted the need to review the existing economic framework and policy
measures, and went on to edtablish the rdationship between the environment and the
economy. Thisreview was carried out through the preparation of the NEAP.

The Govenment, in recognisng community paticipation in  naturd  resources
management, acknowledged that the economic units that actudly dlocated naturd
resource uses in Zambia were typicdly smdl, mosly households in rurd aess. The



effective managers of these naturd resources were not Government officias, but the
andl famers, beckeepers, hunters, and their villages. An effective drategy to improve
resource use could therefore only operate through rural households and villages by
providing a logica framework of co-operation. For ingtance, if fishing families saw the
benefit from reduced off take during the breeding season, the off take was more likely to
be controlled. Thus the empowerment of loca communities was seen as an appropriate
gpproach to sustainable resource management.

The NEAP for one established that Government in the padt, relied on ownership and the
centralised management of natural resources. This system was unable to ensure equitable
and efficient use of these resources because it faled to provide incentives to individud
resource users to participate in management. The result was increased enforcement cods,
beyond what Government could afford, even with donor assstance. There was therefore,
need to redefine the role of the centrd government in naturd resources management, and
address the issue of individud incentives for resource users in order to promote efficient
and sustainable resource use.

Practicd steps identified included inditutiond and policy reforms, such as reduction of
centrd government role in the management of natura resources through increased
devolution of respongbilities over naturd resource management to locad authorities and
communities and the privaisation of public enterprises involved in naturd resource use.
However, provison of incentives was identified as a necessary inducement to individud
users to engage in sustainable resource use as well as dlowing the market to regulate the
use of these resources.

Lack of resources in rurd aress, incduding a lack of budgetary resources for locd
government, precluded genuine local control. For this reason, it was argued that the right
to tax ought to have been given to locd authorities. This, it was thought, would give loca
authorities the power and opportunity to apply resources according to need based on the
level of development and the natura resource endowment.
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5.0POLICY AND LEGISLATIVE FORMULATION PROCESSESIN
ZAMBIA.

5.1 DEFINITIONS

5.1.1 Poalicy
Policy is a plan of action by any entity and in this indance, Government, which sets axt
gods and objectives to be met by the State in order to meet the aspirations of the citizenry
as aticulated to them by politica entities seeking control of government machinery and
resources. It sets out Strategies to achieve the stated goals and objectives, which normally
take the form of legidation, programmes and projects and adminigtrative practice.

512 Legidation
Legidation is the process of formulaing rules and regulaions governing a civilised
society and includes the laws so made. It is an expresson of the will of the people,
through democraticaly elected representatives, on how they should be governed for the
greater good of society.

5.2 POLICY PROCESS

The policy process refers to a mechanism for effective policy formulation, adoption,
implementation and monitoring and evaduation and the consultation that takes place at dl
gtages. The four stages of the policy process are as follows:

5.3 THEKEY PLAYERSIN THE POLICY PROCESS

Under the Policy Process, the key players are line Minidries, the Policy Andyss and Co-
ordination Divison, Cabinet Office, Cabinet Committees and Cabinet itsdf. At dl sages
co-ordination is viewed as essentid for ensuring that policy implementation is wel
coordinated and various actions hamonized by dl implementers in order to achieve the
intended results.

In order to enhance intra and inter Ministerid consultation in the policy process
Government edtablishment provides for the gppointment of Cabinet Liaison Officers
(CLOs). Cabinet Liaison Officers are responsible for coordinating adl Cabinet business
within ther Minidries, including the preparation and handling of Cabinet Documents.
These ae gppointed by ther Permanent Secretaries in close consultation with their
Minigters. As representatives of Permanent Secretaries in the day to day contacts with the
Policy Andyss and Coordination Divison and other line Minidries, the functions of
Cabinet Liaison Officersinclude the following:

(@ to ensure that dl mgor stakeholders are consulted in the preparation of policy
proposals for Cabinet Consderation;



(b) to provide the centrd point of contact between their Minigtries and the Policy
Andyss and Coordingtion Divison on the one hand and ther Minidries and
other Ministries on the other;

(c) to ensure and facilitate consultation with stekeholders and other Minidries in the
preparation of Cabinet Memoranda;

(d) to provide the Secretariat for meetings of Inter-Minigerid Committees of
Officds

(e) to ensure that Cabinet Memoranda prepared by their Minigtries conform with the
requirements of the Cabinet Handbook and the Guide to Writing Cabinet
Memoranda;

() to monitor dl forthcoming Cabinet busness in ther Minigtries and provide timey
advice to the Policy Analysis and Coordination Divison on such matters,

(g) to ensure that the Policy Andyss and Coordination Divison is informed of any
gpecid circumdgtances affecting Cabingt Memoranda submitted by their Ministries
(for example, any reasons for listing them for urgent consderations);

(h) to ensure that the ipulated deadlines and standards submisson of Cabinet
Memoranda are complied with; and

(i) the handling and security of al Cabinet documents held within the Minisry and
ensuring that they are returned to the Policy Andyss and Coordination Divison
for safe-keeping after use.

In addition, the Handbook provides for the establishment of Cabinet Liaison Committees
(CLC) in each Minigtry and Inter-Minigterid Committee of Officids (IMCO).

5.3.1 Cabinet Liaison Committees

In order to ensure effective Intra-Minigerid consultation, each Minidry is required to
establish a Cabinet Liaison Committee (CLC) whose membership should be as follows:

(@ the Minigter (Chairperson)

(b) Deputy Minigter;

(c) Permanent Secretary;

(d) Director/Head of Departments; and

(e) Cabinet Liaison Officer (Secretary)



The CLC shdl be responsible for dl matters pertaining to Cabinet business, including:

(&) condgdering and approving Memoranda prepared within the Ministry before such
Memoranda are circulated to other Minitries for comments;

(b) approving comments drafted for the Minister on Memoranda being circulated by
other Minidtries;

(c) providing guidance on the implementation of Cabinet decisons conveyed to the
Minigry; and

(d) approving draft reports on the implementation of Cabinet decison before these
are submitted to Cabinet.

CLCs should mest at least once in amonth.
5.3.2 Inter-Ministerial Committee of Officials

Inter-Ministerial Committee of Officids are ad hoc bodies that may be congituted from
time to time for the purpose of fadlitaing and ensuring effective consultation among
gakeholders in the preparation of Cabinet Memoranda and implementation of Cabinet
decisons. The Policy Andyss and Co-ordination Dividon, in consultation with the
initiating Minidry (ies), who aso provide the Secretaria, convene mestings of Inter-
Minigerid Committees of Officds. Membership of Inter-Minigerid Committees of
Officasis generdly asfollows:

(& one officer from the Policy Analysis and Coordination Divison (Chairman)

(b) the Cabinet Liason Officer and rdevat technicd daff from the initigting
Minidry;

(c) the Cabinet Liaison Officers and gppropriate technicad oaff from reevant
Minidries,

(d) aSecretariat, to be provided by the initiating Ministry; and
(e) other experts, as deemed necessary by the Committee.
The functions of the IMCO include:

(@) collecting and collating data on any problem or carying out preiminary andyss
of the problem;

(b) discussng and developing aternative solutions to the problem;



(c) determining whether the chosen solution requires a Cabinet decison or
adminidrative measures,

(d) assding initigting Minigries by providing rdevant additiond daa and
information required to justify the desired Cabinet decision;

(e) reviewing dl rdevant technicd data and condgdeing the views of 4l
stakeholders,

(f) facilitating and directing the writing of the required Cabinet Memoranda;

(g) determining how to incorporate Minister's comments on drafts into find Cabinet
Memoranda;

(h) planning and co-ordinating the implementation of Cabinet decisons, and

() monitoring and evduding the implementation of each decison of Cabingt in
order to determine whether it was satisfactorily implemented and whether the
desired outcome was achieved.

5.4 POLICY FORMULATION STAGE

This is the dtage in the policy formulation process where issues or problems are identified
and analysed, the various options for addressing the problems or issues are evaluated, and
findly, the preferred course of action or gpproach is recommended. The key players at
the policy formulation dage are ministries, Policy Anadlyss and Coordingtion Divison
and other relevant stakeholders.

54.1 TheMinistries
The policy formulation begins with a Ministry where the following activities take place:

(& the problem to be addressed is identified and defined by the concerned Minidtry.
This involves consultation between the Miniger, Permanent Secretary and
technicd gtaff in the Minidry;

(b) the Permanent Secretary informs the Cabinet Liaison Officer;

(c) as soon as the issue has been identified it should be processed through the Cabinet
Liaison Committee (CLC) described above;

(d) as soon as the Cabinet Liaison Committee has passed the issue for consderation
by Cabingt, the Cabinet Liason Officer should inform the Policy Andyss and
Coordinetion Divison;



(e) as soon as the Cabinet Memorandum has been prepared by either the initiating
Minigry or the IMCO the Memorandum will be circulated to Ministers for ther
comments

() Minigers should not combine severd Cabint Memoranda when  seeking
comments from other Minisries or when submitting comments on origingting
Minidries,

(9) The Miniger is responsble for ensuring that the Memorandum is appropriate for
presentation before it is approved. It is essentid that the Minister's written
gpprova is on record for the issue of any Memorandum. Similarly, the issue of
Memoranda for Cabinet Committees must be authorised by the Miniger
concerned;

(h) Letters circulating Cabinet Memoranda to other Minigtries for comments should
be dgned by the Permanent Secretary of the initiating Ministry and addressed by
name to the Permanent Secretary;

(i) Minigry should ensure that comments on the Memoranda being circulated are
reproduced without editing or pargphrasing;

() The find versgon of the Cabingt Memoranda are sent to the Policy Andyss and
Coordination Divison. The Minisry should ensure that the documents are
classfied ‘Secret’. This is sent to the Policy Anaysis and Coordination Division
in form of a diskette accompanied with ahard copy and typed in double spacing;

(k) The Minisry dso sends a Minigerid file, accompanied by a letter persondly
sgned by the Permanent Secretary requesting the Secretary to the Cabinet to
include the Item on the Agenda; and

() If the Memoranda is accompanied by annexures the initiating Ministry will send
80 copies of such annexures.

5.4.2 ThePolicy Analysisand Coordination Division

The Policy Andyss and Coordination Divison is the other player in the policy process
where the following activities take place:

(& once PAC receaves the proposd from the Minigry it andyses the issue and
determines whether or not it requires Cabinet decision or should be consdered
through an Inter-Minigerid Committee of Officids;

(b) as soon as it is determined that a matter requires Cabinet consderation, the
Minigtry is advised on the type of Cabinet Memoranda to be prepared that is an
Agenda, Legidation or Information Memoranda;



(¢) if the issue involves more than one stakeholder, Policy Andysis and Coordination
Divison should cdl for an Inter-Minigerid Committee of Officids (IMCO);

(d) the Committee of Officids will megt to fadlitae and ensure effective
consultation among sStakeholders in the preparation of Cabinet Memoranda and
implementation of Cabinet decisons, and

() meetings of Inter-Minigerid Committees of Officids should be convened by the
Policy Andyss and Coordinaion Divisdon, in conaultation with the initiating
Ministry(ies), who aso provide the Secretariat.

(f) After recaiving the inititing Miniger's find gpproved Memoranda, the Policy
Andyss and Coordination Divison should agan criticdly andyse the
Memorandum and ensure that it;

(i) adheresto al format, layout and procedural rules approved rules outlined
in the Guide to Writing Cabinet Memoranda;

(i) dl magor stakeholders have been consulted in its preparation;

(i) atachments are marked ‘Secret’ the materids well researched and
factud; and

(iv) itiswel written and builds alogica case that Cabinet can easily follow.

(9) The Policy Andyss and Coordingtion Divison will not place on the Agenda any
Cabinet memoranda which does not adhere to dl format, layout and procedurd
rules and gpproved rules as outlined in the Guide to Writing Cabinet Memoranda.

54.3 Other Stakeholders
Other key playersto be consulted on the policy formulation process are:

(@ the Miniger of Finance and Nationd Panning, on adl Memoranda referring to
Budgetary and Financid Matters;

(b) the Attorney-Generd, on dl Legidaion Memoranda and memoranda having
legd implications;

(c) the Miniger of Defence, on dl memoranda with implications on nationd defence
and security;

(d) the Miniger of Foreign Affars on dl memoranda with implications on
international cooperation and agreements; and
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(e) the Miniger of Home Affars on dl maters with implications on internd
Security.

All the above stakeholders and other Minidtries are required to comment on the policy
memorandum circulated. Minigers are obliged to provide comments within 14 days on
the Cabinet Memoranda circulated to them by other Ministries and should ensure that
eech memorandum being circulated for comments is sent separaidy and that comments
on eech are sent individudly to the originating Minigtries,

5.5 THE POLICY ADOPTION STAGE

This is the stage where the recommended course of action or gpproach is presented before
a decison-making organ for gpprovd. The key players in the policy adoption stage are
Policy Andysis and Co-ordination Division, Cabinet Committee, Ministers and Cabinet.

5.5.1 ThePolicy Analyssand Co-ordination Divison

The Policy Andyss and Co-ordination Divison prepares the notes, Agenda and the
documentation for Cabinet Committees and Cabinet.

The Policy Andyss and Co-ordingtion Divison is required to write the Minutes of
Cabinet and Cabinet Committee Mesetings and, in doing 0, reflects only the find
decison(s) arived a and makes no reference to opinions expressed by individua
Minigters. The Minutes should contain, for each memorandum conddered, the
Recommendation(s) of the initisting Miniger and the Concluson(s) reached during
Cabinet or Cabinet Committee deliberations.

Notes taken during meetings for the purpose of writing the Minutes should not be used
for any other purpose or exposed to any unauthorised persons.  All members of the
Cabingt Secretariat must adhere drictly to the confidentidity requirements in the
handling of records of Cabinet Mestings.

After the Medting the Policy Andyss and Co-ordination Divison conveys Cabinet
decisons to Permanent Secretaries of Minidries concerned, with copies to the initiating
Minigter(s) and Permanent Secretaries.

55.2 TheCabinet Committees

Cabinet Committees are another key player, which is the firg to discuss the issue before
it is presented to Cabinet. The responshbilities of the current committees are asfollows:

(@) Defence and Security Committee, whose man respongbilities include
condderation of matters relating to Nationd Defence and Security, organisaion
and adminidration of the Minidries of Defence and Home Affars, and such
defence and internd security wings as Zambia Army, Zarbia Air Force, Office
of the Presdent (Specid Divison), Zambia Police and Immigration Department.



The Committee is ds0 responsble for internationd peace-keeping operations,
agreements on defence and security, armed conflicts, warfare and refugees,

(b) Foreign Affairs Committee, whose man responghilities include condderation
of matters relating to foreign policy and foreign effars, internaiona relations and
co-operdaions, international organisations such as the United Nations (UN) and
the Commonwedth, regiond and sub-regiond organisaions such as the
Organisation of African Unity (OAU) (which, pursuant to the Conditutive Act of
the African Union, will become the African Union (AU) in July 2002), Southern
African Deveopment Commisson (SADC) and Common Market for Eastern and
Southern Africa (Comesa), organisation and adminidration of the Ministry of
Foreign Affairs and Zambia's Missons Abroad;

() Economic Restructuring and Development Committee, whose man
respongbilities include consderation of mdters rdding to the formulation,
review and evauation of macroeconomic and fiscal policies, generd performance
of the economy and al economic policy proposds and the Structurd Adjustment
Programme (SAP);

(d) National Disaster and Drought Relief Committee, whose man regponghilities
include consideration of matters relating to plans and procedures for averting or
deding with mgor dissders, emergency operations, include mobilisation of
resources for emergencies,

(e) Social Redtructuring and Development Committee, whose main responghbility
is condderation of metters relating to the formulation, review and evduation of
socid and culturd development policies.  This includes the disbursements and
utilisation of both local and donor funds for the rehabilitation of infrastructure,
including roads, bridges, schools, hospitals and other public infrastructure; and

(H Legidation Committee, whose man responshbilities include consideration of
metters rdating to the enactment of new legidation, revison of exiging laws and
examindion, from the point of view of legd drafting, dl draft bills before ther
publication.

55.3 TheMinisters

The initigting Minigter is another key player who has to convince Cabinet Committee and
Cabinet to adopt the recommendation.

55.4 The Cabinet
The most important player is Cabinet, which must approve the recommendations before

they can be implemented. Cabinet in some circumstances may vary the recommendations
at this Stage.
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5.6 THE POLICY IMPLEMENTATION STAGE

This is the sage where the set of activities is undertaken to ensure tha the decison as
goproved is beng implemented. The key player is the Minisry. Minigers ae
reponsble for ensuring that action is taken promptly by ther Minidries to implement
Cabinet decisons conveyed to them.

If it isacrosscutting issue an IMCO may be reconvened to plan the implementation.

Unless otherwise directed, it is the duty of the initiating Ministry to take follow-up action
with other affected Ministries on decisions of Cabinet that require collective action by the
concerned Minidries.  Where Cabinet decisons require legidation, Minidries should
immediatidy lodge drafting indructions with the Attorney-Generd’s Chambers through
the Permanent Secretary, Ministry of Legd Affars as outlined in Chapter Three of the
Guide to Writing Cabinet Memoranda.

5.7 THE POLICY MONITORING AND EVALUATION STAGE

This is a process of following up the implementation of policy in order to ensure that
goproved decisons are being implemented. It is dso the dage of ensuring tha the
implementation of the policy in question is making the desred impact. The key players
arethe Minigtry, the Policy Anadlysis and Co-ordination Divison and Cabinet.

5.7.1 TheMinistry
The Minigry is one of the key players  The Minisry should submit to the Policy
Anayss and Co-ordination Divison, in Agenda Memorandum format, progress reports
on the implementation of Cabinet decisons for which they are responsible; and

5.7.2 ThePolicy Analysisand Co-ordination Divison

The Policy Andyss and Co-ordination Divison is one of the key players. It requests for
aquarterly report on progress in the implementation of Cabinet decisons.

The Policy Andyss and Co-ordination Divison recaves and agpprases the
implementation report and submits it to Cabinet for consderation. As soon as the Policy
Anaysis and Co-ordination Divison has received progress reports from al Minidries a
Specia Meseting of Cabinet will be convened to consder the reports.

5.7.3 TheCabinet

Cabinet receives the Report and adopts it, which helps it monitor the implementation of
its decison.



5.8 LEGISLATION PROCESS

The drafting of legidation in Zambia is co-ordinated by the Minisry of Legd Affars
under the Chief Parliamentary Draftsman's Office. It is important to note that dl laws of
Zambia are shared out among the various ministeria portfolios and it is these portfolios
that initiste legidation relaied to their respective jurisdictions and issue indructions to the
Chief Parliamentary Draftsman’s Office, under the Attorney Generd’s Chambers for the
drefting of bills Ingructions to the Paliamentary Draftsman take the form of ordinary
narrative prose unless there are specid circumstances and the Parliamentary Draftsman
has previoudy agreed to accept ingructions in the form of a draft bill.

The drafting of a Bill by the Paliamentary Draftsman cannot commence unless Cabinet
has gpproved of the Bill in principle. Ingructions for bills comprise two parts, namey, a
Gengrd Statement and Detalled Indructions. The Generd Statement contains a
comprehensive satement in genera terms setting out-

(@ dl rdevant background materid rdating to the proposds to be included in the
bill, incduding dl known legd implications and difficulties to enable the
draftsman to see in perspective and context the facts and problems with which
the bill isintended to ded;

(b) the circumstances out of which the proposas to be included in the bill arose
and the nature of the problem to be dedlt with in the hill;

(c) the principa objectives intended to be achieved by the bill and;

(d) how it is proposed to achieve those objectives and how the bill is expected to
operatein practice.

If the proposed legidation deds with a technical subject the ingructions should include
sufficient materiad on the subject to endble the draftsman gain an understanding of the
technicdities and technicd terms involved sufficient to draft the hill.

Dealed indructions are furnished in respect of dl maters to be dedt with in the

proposed legidation. These dealed indructions should, in respect of each legiddive
proposdl to be included in the bill-

(&) ded with every aspect of the proposal and indicate every requirement which
the Ministry considers to be necessary to give effect to the proposal;

(b) indicate any adminidrative provisons which it is consdered necessay to
include in the proposed legidétion to give effect to the proposd;
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(©)

(d)

C)

(f)

()

(h)

()

1)

(k)

()

if it gopears to the Minigry that provisons of other legidaion satisfactorily
ded with the subject of the proposd, provide a reference to that legidation
and indicate whether inquiries have found it to operate stisfactorily;

if the proposd would result in some activity being prohibited or regulated,
indicate the sanction proposed for the enforcement of the legidative provison
giving effect to the proposd;

suggest the pendties to be imposed for any offence aisng under the
provision;

indicate exiding legidation that will require amendment or consderation to
give effect to the proposd;

indicate any known consequentid amendments that will be necessary as a
result of the legidative provision giving effect to the proposd;

indicate any trangtiond or savings provisons required to be included in the
Bill;

indicate whether any provisors of the Bill ae to have a retrospective
operation,

in case of indructions for amending legidation, indicate the provison of the
principa Act which the Ministry consders should be amended to give effect

to the proposd;

if the Ministry has any decided view on either the form or podtion of the
legidative provison to give dfect to any of its indructions furnish
particulars,

furnish references to any known decided cases or copies of any lega opinions
available to the Minigry that may affect the proposdl;

(m) indicate any specific regulation-making powers that may be required,

(n)

(0)

(P)

furnish copies of reports of committees, etc., or, if the reports are readily
avallable, references to reports that deal with proposdls,

be condgent with the indructions for the remainder of the legidaive
proposals, and

be expressed in smple, non-technica language where possible.
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Where a legidaive proposd impinges on the activities of another Miniger or
Department, that Minister or Department should be consulted before ingtructions for
the incluson of the proposd in abill are given to the Chief Parliamentary Draftsman.

If dl of the proposed provisons of a bill are not to commence a the same time, the

indructions should indicate clearly the different times a which it is proposed that
different provisons should commence. In furnishing indructions in accordance with
this paragreph, ministries should ensure that the provisons that are to commence
earlier than others are not rendered ineffective because their operation depends on the
commencement of the other provisons.

Legdly contentious provisons, such as provisons for very heavy or unusua pendties
or changing the onus of proof, evidentiary provisons and provisons conferring wide
powers of entry or search should be consdered by the Attorney-Generd as the
principd legd adviser to the Government before indructions for ther incluson in a
bill are given to the Chief Parliamentary Draftsman.

All of the man principles of the legidaive scheme to be embodied in a bill should
have been decided upon by the sponsoring ministry and be expressed in the
indructions furnished to the Paliamentary Draftsman. The am of the ministry
should be to prepare ingructions that are complete and show thet every aspect of the
legidative proposals dedt with in the indructions has been thoroughly consdered and
worked out and that al of the effects of the proposads have been anticipated and
goproved by the minister concerned.  Inadequate or ill-conceived ingtructions can lead
to a falure of the resultant legidation to implement approved policy decisons in the
manner envisaged by the Government or, a least, to a consderable dday in the
preparation of the legidation.

Ingtructions should not be overloaded with proposds for legidative provisons that
can be dedt with adminigratively. Nor should they contain proposds for legidative
provisons, other than a suitable regulation-making power, to ded with matters of a
purdly adminidgrative nature if those matters can be satifactorily dedt with by
regulations to be made under the proposed legidation. Purely informative provisons
which are to have no legal effect should be eschewed.

Where a person or body is to be given power to make decisons dfecting the person
or the rights or property of persons, consderation should be given to the question of
whether there is to be a right of appea againg the decisons and, if so, to what body

the gpped isto lie

If proposed legidation is to bind the State, the ingtructions should say so, since the
State is only bound if express provison is made to that effect or the gpplication of the
legidation to the State arises by necessary implication.  Indructions should not
require any provision to bind the State without Cabinet’ s express approval.



After indructions for the drafting of bill have been fumnished to the Chief
Paliamentary Draftsman, the Depatmental officer concerned in the preparation of
the bill should be readily available to arrange promptly any conferences required by
the draftaman with that officer and any other Depatmentd officers whose expert
knowledge can contribute to the drafting of the required hill.

Depatmental  officers attending conferences for the sdting of bills should have the
detaled knowledge, ability and authority to make decisons on most of the questions
that inevitably arise in drafting. If their decisons are to be reviewed by superior
Depatmental  officers, their function becomes not much more that that of a
messenger, and await confirmation of their highly tentative decisons. Perhaps even
worse is for the draftsman’'s time to be wasted and the drafting of the hill
consequently delayed because tow or more Depatmenta officers attending a
conference argue at length about the draftsman. A Departmentd officer attending on
the stlement of a proposed amending hbill should paticulaly have a detaled
knowledge of the provisions and operation of the Principa Act to be amended.

Requests for the Draftaman to include in a bill additiond provisons, which dthough
aoproved by Cabingt were not the subject of the origina ingructions, should be
avoided to the maximum extent possble. If additiona provisons are requested after
the draftaman has devised the legidative scheme appropriate for the origind
ingructions and has commenced to draft the provisons necessary to give effect to the
scheme, the work undertaken by the draftsman to that stage can quite often be
rendered usdess by indructions to include additional provisons that do not fit in with
that legidative scheme. There is no reason why most additional provisons required
cannot be made the subject of a further bill. Ordinarily, additiond provisons of any
importance will not be included in a hill without Cabinet’'s prior approval, or if their
importance does not warrant a prior Cabinet approva, without the sponsoring
minister’ s express approval.

On completion of the firg draft of a bill, it will be sent to the sponsoring ministry for
congderation whether its provisons meet the wishes of the minister and the minidtry.

Any dteration required will be made by the draftsman with the concurrence of the
minigterid  officers concerned or a further draft will be prepared for condderation,
and this process will be repeeted to the minister and the ministry.

Prompt consderation of these drafts should be given and the draftsman should be
quickly advised of any dterations required. It should be redised that the draftsman is
usudly working on 3 or 4 hills & the same time and that, if queries raised by him or
drafts prepared by him ae not consdered promptly when referred to the ministry
concerned, the continuity of his condderation of the proposed hill is interrupted and
subsequently delay occurs in picking up the threads.

When a bhill is drafted and approved by Cabinet, the Parliamentary Draftsman
aranges for it to be printed by the Government Printer ready for introduction into
Parliament and two copies of the printed bill are forwarded to the Ministry. The time



necessary for the printing of bill necessarily depends on its length, the number of
other bills that are with the Government printer for printing and the volume of other
Parliamentary printing required a the time and therefore cannot be accuraidy
edimated.  Accordingly, a minisry should not, without firg consulting with the
draftsman, give any promise tha a Bill will be reedy for introduction a a particular
time merely because it is aware that the Bill has been drafted.

5.8.1 The Role of the Ministry of Legal Affairsin the Preparation of
Legidation

Paragraph fifty (50) of the Cabinet Handbook dtates that every proposed legidation must
first be referred to the Attorney-Genera’s Chambers to decide whether or not it should be
submitted to Cabinet for agpprovd in principle. It must be noted tha the ministry
responsble for the portfolio of the subject on which legidation is proposed mugdt, a dl
times, remain responsible for the policy of the proposed legidation.

The Minigry of Legd Affairs, on the other hand, is there to asss, guide and advise the
client minigry generdly on the exiding law, the legd principles involved and the likey
effects of the proposed measures based on past experience of smilar cases. This process
enables the client ministry to identify the defects or problems inherent in the proposed
legidation and how best to implement it. On accepting the advice the client ministry
adopts the recommendation as its own policy but bearing in mind that the responshility
for policy implementation is not for the legal experts.

Once this process is done with, a Memorandum is submitted to Cabinet for a decison.
This is done to explan the policy adequately in smple and clearly worded language.
Where the drafting of a datutory insrument is necessary clear and complete written
ingructions must be forwarded to the Attorney-Generd’s Chambers. It should be noted
that no drafting of legidation is undertaken on ord ingructions. Where it is found that the
policy approved by Cabinet and the policy contained in the layman's indructions are a
variance the client minigry is obliged to seek further approvad in principle from Cabinet,
unless the difference is so minor that it can be sorted out adminigtratively.

5.8.2 Commentary:

In March 2000, Zambia adopted the National Capacity Building Programme for Good
Governance in Zambia whose broad objective is to advance measures for the promotion
of inditutional effectiveness for both policy desgn and implementation. The Programme,
which is premised on the assumption that good governance thrives when there is an
efficient and effective public service, a productive private sector and a vibrant civil
society, acknowledges the fact that civil society activities should be encouraged in order
to promote public participation in the governance of the Country.

In this regard, Government through the Programme emphasises the need for wide
consultation on issues of nationa importance with the generd public and interest groups
through various fora and methods. Government under the same Programme commits
itsedf to improving public awareness on governance issues by encouraging a more open,



dynamic and widespread approach to the exchange of information. Government in this
Programme recognises that public participation in the development of policy goes beyond
political didogue between political parties, nongovernmenta organisations advocacy
and lobby mechanisms through members of Paliament. In this regard, Government will
through the Programme develop mechaniams that will endble it engage in meaningful
didogue with the whole populace as it develops and implements policy. One such
mechanism is the issue of pre-legidation issue or green papers on mgor reform policies
to encourage wider public debate before polices coagulate into legidation or
implementable decisons. The Zambia Information Services will in this respect play a
cucid role in the dissaminaion of information on government policies through the
publication of provincid papers and through the trandation of policy papers in to locd
languages.

It can safely be argued that Government has put in place a Programme tailored to cresate
an environment conducive for public and stakeholder participation in the policy and
legidaion formulation processes of the nation. However it is equdly important to note
that the current procedures and processes are those designed during the era of heavy
executive centraisation and over-classfication of government business documentation.

It is important to note that some measure of classfication in as fa as government
documentation and ddiberations are concerned is necessary for the smooth running of
ay government busness. However, this should not leed to undermining effective
paticipation of the public and dekeholders in nationd affars in line with accepted
principles of good governance.

The procedures for legidative formulation as outlined above are sufficiently eaborate in
character. However, from a non-state actor perspective, no specific room is created for
dakeholders to give input a the most critical stages of the process. By criticd dage is
meant a point during the process when fina binding decisons are under consderation.

Legidative formulation processes normdly begin on a conaultaive note with dl
dakeholders giving input to the process. However, it is important to note tha the
Condtitution of Zambia under Article 44(3)(b) gives the Executive am of Government,
through the Presdent, power to initite laws for submisson and condderation by the
Nationd Assembly. By implication therefore, legidative formulation processes take the
form of an executive act where the primary responshbility of legidating for the nation is
within the purview of Government who decide what form, in terms of consultation, the
process should take.

It is worth noting, that in Zambia once the process is in motion and an issue is before
Cabinet, debate or input is not possble as the matter is purdy Government busness a
this sdage and al documentation is classfied as top secret and cannot therefore be
handled by a person who is not an authorised civil servant. Further, it is worth noting that
consultetion is redricted to Government line minigtries and deliberations are in 0 far as
scrutiny is concerned are handled by the Legidaion Committee of Cabinet. It is evident
that dtakeholders beyond government who might have given input to a draft hill have



vay little if any say a this sage. The decisons of the Legidation Committee of Cabinet
are to a large extent find in so far as what goes to the National Assembly is concerned.
This procedural structure to some extent undermines the principle of trangparency in so
far as legidation formulation is concerned as key stakeholders and the public at large are
kept guessng on the form and content an insrument affecting them will take. This
gtudtion is further worsened by poor information exchange between Government and
cvil society to an extent tha magor amendments go through without stakeholder input.
The only check to this weskness in the past and presently has been the Nationd
Assmbly during debates following the minigerid datement introducing a hill to the
House. At times the Executive has had to make amendments to hills to take into account
stakeholders concerns after interventions by parliamentarians.

The key function of Cabinet as provided for under Article 50 is to formulate the policy of
the government and has the respongbility for advising the Presdent with respect to the
policy of the Government. It is a responsbility expresdy assgned to the Executive
through Cabinet. A reading of the internd policy formulaion procedures of Government
makes it evident that they a designed for an interna executive act. While a lot of
consultation with dl mgor stakeholders takes place prior to submitting draft policy to
Cabingt as in the case of legidation, very little consultation if any ever takes place with
stakeholders beyond Government. As pointed out above those consdered to be key
players in the policy formulation process are dl date operatives. The compostions of
committees that St to condder policy criticaly are equdly date operatives. The Agenda
memorandum circulated is drictly a Government insrument of consultation targeting
Cabinet members prior to discusson. The practice is that those consulted within Cabinet
hardly have aufficent time to consult ther condituents beyond Government due to time
redrictions and hadly consult widdy within ther minidries as ther podtions are
normaly those known by their planning units or directorates.

A magor weskness in the current policy formulation mechanisms relates to the manner of
deliberating in tha those that record the business of Cabinet do not record views not
adopted but only record conclusons reached through the principle of collective
respongbility. This has a danger of over looking vitd arguments that may be held by
some members and which could in future prove hepful when conddering the same or a
amilar mater. Furthermore, vitad contributions by stakeholders risk being thrown out at
this dage as Cabinet has the discretion of varying recommendations and only those
matters agreed upon see the light of day.

It is worth noting that the mechanism does not provide for consultative forums beyond
Government to exist as a matter is under discusson for purposes of receiving last minute
representations or clarifications from stakeholders. Another weskness relates to the
dissemination of Cabinet decisons to stakeholders beyond Government. The decison of
Cabinet after conddering a recommendation is classfied information. This is a good
practice in s0 far as it safeguards the integrity and confidentiaity of Cabinet as a supreme
policy making organ. However, it becomes a negative dement in 0 far as trangparency
and good governance is concerned when it impeds the free flow of information to key
dekeholders who have a right to information especidly information that affects them.
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Lagtly but not the least, whereas the procedures provide for the monitoring and evauation
of policy implementation by the Policy Andyds and Co-ordingion Divison, the
mechanism does not create monitors and evauators outsde government with a view to
soliciting the opinion of other stakeholders.



6.0 SECTORAL NATURAL RESOURCE MANAGEMENT POLICIES
AND LEGISLATION

This pat of the Report will endeavour to outline and andyse policy and legidative
developments in the fisheries, forestry and wildlife sectors and to a lesser extent the water
sctor in 0 far as the rdae to locd community participation in natura resources
management in Zambia Sectorid policy and legidaion will be andysed within the
context of prevaling ovedl Government policy a a paticular time. Arguments
advanced by Government for the changes made will be outlined and so will the actud
changes made. Thee will be assessed with a view to edtablishing the level of locd
community involvement in naturd resource management. Where gaps, inconsstencies,
conflicts appear the same will the highlighted.

6.1 FISHERIESSECTOR

The Fisheries Sector in Zambia covers approximatey 45000 sg. km or 6% of the
country. This consgs of lakes, wetlands, rivers and padudtrine sysems. Zambia's major
fisheries include Lakes Bangweulu, Chambeshi, Itezhi-tezhi, Kafue, Kariba, Luapula
Luangwa, Lukanga, Mweru, Mweru Wantipa, Tanganyika and Upper Zambezi. The
fisheries sector in Zambia is managed by the Fisheries Depatment faling under the
Minigry of Agriculture and Cooparatives. The fisheries sector, which is conddered a
sub-sector of the agricultural sector, has physical presence in dmogt dl the digtricts of
Zambia The annua fish caich edimates in metric tonnes from 1974, when the
Department was established, to 2000 ranged from 47,000 to about 70,000. On the other
hand the edtimates of aguaculture annua fish production in metric tonnes from 1987 to
2000 ranged from 1,000 to 8,500. The Department as currently constituted comprises two
wings namely Research and Extenson Services with Sructures going as far as camp leve
managed by assigtant fish officers.

The fishing indudry in Zambia contributes dgnificantly to the naiond economy.
Sources of fish in Zambia are capture fisheries and aguaculture. The demand for fish
presently outstrips supply. The per capita consumption has decreased due to declining
yields in capture lakes which can be dtributed to unsustainable fishing practices and
increasing human population. This has led to a change in focus by Government, as
reflected in its proposed draft policy document for the Agriculturd Sector, which ams a
promoting community based resource management of capture fisheries as a means of
improving catches.

6.1.1 Policy and Legal Framework:
6.1.1.1 Policy
Zambia has had no specific and comprehensve policy on fisheries control and

management. The Policy of Government a the moment can only be deduced from
subsging legidation. The Fsheries Policy as can be infered from subssing legidation
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namey, the Fisheries Act Chapter 200 of 1974,has never taken loca communities (smal
scde fishermen) within a fishing area as key dakeholders in the management of the
fisheries resource nor ae there adequate and clear provisons recognisng fishing
communities living contiguous to a water body or fishing area The Policy it can be
agued, has never conddered locad communities as a possble unit of naura resource
management that could be organised and empowered to manage the resource within their
reach for heir own benefit and that of the country as a whole. It is dso important to note
that the management of the sector as currently condituted is over centraised with the
Miniger dmog holding dl powers.

It is important to appreciate the fact that the fisheries sector fdls under the agriculturd
sector and is seen as a  sub-sector contributing to the main sector which is agriculture.
This gtuation, it can be argued, has greetly affected the articulaion of a fisheries policy
that would sand separatdy from the nationd agriculturd policy. However, this
notwithstanding, the Minidry of Agriculture and Cooparatives has aticulated a draft
National Agriculturd Policy running 2001-2010 which has as a sub-component fisheries.
The overdl objective of the proposed policy, as regards the fisheries sub-sector, is to
increase fish production and promote sustainable utilization of fisheries resources o as to
contribute to the economy through the generation of employment, income, and improved
availability d fish. The proposed draft Policy adopts a dua approach for the development
of fisheries in Zambia by advocating for the subgtantia improvement of yidds of capture
fishing through the promotion of sudainable fishing methods and through the promotion
of acquaculture and consumption.

The proposed policy goes on to outline specific objectives for the fisheries sub-sector as
follows

(@ To contribute to increesed food security and nutrition through increased
production

(b) and consumption of figh;

(c) To promote sustainable fisheries management;

(d) To promote aquaculture production;

(e) To srengthen management strategies and the dynamics of the aguatic resources,

() To provide information through gpplied ressarch programmes that will form the
basis

(g) for fisheries planning, management and development;

(h) To conduct research programmes that will yidd information on fish sock Szes
and recommend appropriate harvesting levels;



() To undetake limnologicd <udies to assess the biomass of zooplankton

phytoplankton in order to determine the fish food leves in the natura aguatic
environmen;

() To conduct fishing gear trails in order to provide the appropriate fishing gear and

methods;

(K) Promote research to identify better performing fish species for acquculture;

() To undertake gppropricte environmenta assessments and monitoring with the am

of minimizing adverse ecologicad changes reaed to economic and socid
consequences of water extraction, land use, discharge of effluent, use of drugs and
chemicals and other aguaculture activities,

(m) Promote research in the production of appropriate fish feeds.

The proposed draft Policy has further outlined possble drategies for the redisation of
policy objectives. These include:

1.

Provide techniques in pos-harvest handling, processng, and market information
to fish producers, fish processors and fish traders to expand their operations;

Provide the legd framework for community participaion in shaing the
responsibility for better management of aquatic resources,

Consarve and maintan bio-diversty of aguatic resources through improved
monitoring, creation of fish sanctuaries and restocking over-fished water bodies.

Facilitate capacity building among stakeholdersin the fisheries sub-sector;

Promote aquaculture by providing appropriate extenson services and the
production and distribution of quality fish seed;

Collaborate with neighbouring countries in the management of aguetic resources
in shared water bodies;

Strengthen  legidation providing for sudanable utilisation of the fisheries
resources.

Identify priority needs for fisheries research in consultation with stakeholders,

Promote co-operation between research inditutions within the country and
neighbouring dates,

10. Develop short, medium, and long-term fisheries research plans for the country;
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11. Maintain and regularly update the fisheries datdbase in dl fisheries research
centres,

12. Strengthen  indlitutiond  and  scientific  research  capacity  for  effective
implementation of research programmes;

13. Assess the ecologica impact of exatic fish species on indigenous fish species in
al aguatic systems,

14. Conduct fish feed trids to determine the suitable feeds for aquaculture;
15. Conduct fish stock assessment studiesin dl fishery aress,

16. Devise appropriate and effective methods for fishing, fish handing and
processing;

17. Strengthen and improve fisheries daa collection, andyss and dissemination
systems.

The proposed Policy on the fisheries sub-sector clearly brings on board loca
communities in the management of fisheries in Zambia. However, as stated above, the
document is only a draft that will require debating on and subsequently possible gpprovd
by Cabinet. This notwithstanding, the document deserves comment from a community
based natura resources management point of view.

The overdl objective of the proposed policy of increesing fish production while
promoting the sugtaindble utilisation of fisheries resources presupposes the bringing on
board of al resource users. Practice has shown that this is only achievable when resource
usrs are able to see bendfits associated with sustainable utilisation. The specific
objectives of the proposed policy document am a building the necessary inditutiona
capacity required for the attainment of increased fish production. The proposed policy
further comes up with drategies tallored to operationdise the objectives and notable
among the drategies is the inditutiondisation, through legd reform, of community
participation in the management of the country’s aquatic resources and capacity building
through the provison of techniques in pogt-harvest handling, processng and market
information to dl those involved in the fish indudry. The proposed policy further
recognises the need for consultations with stakeholders as an important attribute of a
successful  community based naturd resource management scheme. How  community
participation is to be effected is not clear from areading of the draft policy document.

6.1.1.2 Legal Framework
Zambias fishing indusry has had a regulatory framework since 1929 when the Fish
Ordinance No. 3 of 1929 was passed. The Fish Ordinance of 1929 was repealed by the

Game Ordinance of 1941, which reduced the Fish Ordinance into a section entitled
Control of Fshing. The control of fishing was effected through regulations passed under
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Section 27 of the Game Ordinance. This arangement lasted until 1955 when The Fish
Conservation Ordinance No. 37 of 1955 was passed. The objective of the Ordinance was
to make new and comprehengve provisons for the conservation of fish and the control of
fishing which was previoudy done through regulaions passed under the Game
Ordinance.

The Fish Consarvatiion Ordinance could be described as  having embraced
decentrdisation by empowering native authorities to make orders and rules under the
Native Authorities Ordinance for the control of fishing in ther respective aress.
However, where the orders or rules in relation to the control of fishing passed by the
native authorities were inconsgent with the provisons of the Fsh Conservation
Ordinance, the provisons of the latter prevaled. It is worth noting that though control of
fishing ceased to be provided for under the Game Ordinance and its successor the Fauna
Conservation Ordinance of 1954, management of fisheries continued to be carried out by
one department, initidly known as the Game and Tsetse Control Department under the
Game Ordinance and later as the Game and Fisheries Department under the Fauna
Conservation Ordinance.

It is worth noting that the Fish Conservation Ordinance of 1955 was divided into five
pats with Pat | deding with Prdiminary issues under which definitions fel, Part Il
Genearad Redrictions under which powers of native authorities, powers to restrict and
regulate fishing, prohibited methods of fishing and powers to restrict methods of fishing
fdl, Pat 1ll Fshing under which licences and permits, their cancellation, suspenson or
variations fdl as wdl as tregpass upon private property, Pat IV Offences and Pendties
under which powers of search, seizure and arrest were spelt out, forfeitures, cancellaion
of licences, conduct of prosecutions, payment of fines to native authorities were provided
and Pat V Gengd Provisons under which redrictions on introduction of fish,
gopointment of honorary fish rangers, making of regulations, issuance of orders,
exemptions, delegation of powers and remittance of fees were spelt out.

The Fish Consarvation Ordinance, it can be argued, was passed during a period when a
grong decentrdised sructure of native authorities was in place and cost-benefit-sharing
principles were practised. This is seen when one looks a Section 3 of the Ordinance
which provided that:

“ Nothing in this Ordinance contained shal be construed as being in derogetion of the
powers of native authorities to make orders and rules under the Native Authorities
Ordinance for the contral of fishing in thelr arees:

Provided that the provisons of such orders or rules in relation to the control of fishing
shdl not be incondgent with the provisons of this Ordinance, and where there is any
inconsgtency between the provisons of such orders or rules and the provisons of this
Ordinance the latter shall prevail.”



The above provison is indicative of the levd of decentrdisation in the management of
the fish resource at the time. However, the review has not established how far downwards
this decentralisation went.

Section 20(1)(@) of the Ordinance provided that:

“ The Governor in Council may from time to time make regulaions applicable to the
Territory or to any part thereof-

(&) prescribing the fees to be paid for anything to be done under this Ordinance and
prescribing that any fees so pad may be dlocated in whole or in pat to native
treasuries;”

The above provison is illudrative of the fact that benefits did accrue to native authorities,
how far these benefits trickled downwards has not been established by this review.
Another notable festure of the Ordinance was the inditution of Honorary fish rangers
provided for under Pat V is suggests the participation of nondate actors in the
management of the fish resource. Section 19(1) of the Ordinance provided that:

“The Member may appoint fit and proper persons to be honorary fish rangers for
the purpose of assgting in the carrying out of the provisions of this Ordinance.”

The above pogtive provisons notwithstanding, the Fish Conservation Ordinance was
repeded by the Fisheries Act No. 21 of 1974. It was Government’'s argument at the time
that the Fish Conservation Act (as it came to be known) appeared in many respects not to
be in line with Government policy. The different trestment given to the Western Province
from the ret of Zambia was cited as a case in point. It was further argued that the
Fisheries Consarvation Act made to Africans and accorded them different trestment
whereas the proposed Act was meant to give equal treatment to dl fishermen irrespective
of race. However, it was noted that in a number of respects the proposed Act had not
much difference from the old Act.

It is, however, interesting to note that the Fisheries Act No. 21 of 1974 did bring in a
number of changes which have had an effect on community paticipation in fisheries
management in Zambia and the way fisheries resource is managed nationd wide. The
following notable changes were made to the repealed law of 1955, namely:

1. Licensing and payment of levy- It was argued that the Fisheries Act was intended to
Uit the Zambian way of life and dso to encourage fish production. Whereas the
repedled law provided for the lcensing of nets and payment of levy, the Fisheries Act
of 1974 did away with the licenang of nets and payment of levy. Smilaly the
licenang of boats was done away with. It was Government's argument that the
licenses and levy impased an obstacle on the fishermen and had a disincentive effect.

2. Registration of fishermen and boats- it will be observed that the Fish Conservation
Act made no provison for regidraion of fisheemen and boats used in fishing.



However, the Fisheries Act of 1974 made provison for this. It was Government’'s
argument that if the management and control of fishing activities were to be scientific
the keeping of up to date data of the number of fishermen and fishing crafts or
vehicles was crucid. It is worth noting that the regidration of fishermen is done
without payment or a fee while regigtration of boats is done for a fee It is further
worth noting that regidration of fishermen is redricted to those that fish in aress
desgnated commercia fishing areas. Subsistence fishermen need not be registered so
long asthey are not fishing in areas designated commercid.

3. Minister’s powers to make regulations- Notable in the Fisheries Act are the powers
given to the Miniger under Section 8 to make regulaions regarding the fishing
activities in the waers desgnated commercid fishing aress. It was Government's
argument that this was necessary to ensure a sugtained off-take of fish, as commercid
fishing arees were not subjected to controlled fishing. This it was argued would
foresdl over-fishing which in the long-term would if not checked under the fishing
industry and the economy at large. It is equdly worth noting that the Fisheries Act
further empowers the Miniger to make fishermen keep records of information
relating to fishing in the commerdd fishing aress.

4. Protection of certain areas- the Fisheries Act empowers the Minister to protect
certain areas, which may be considered suitable only for subsistence or recreationd
fishing. It was Government's argument that certain important areas needed to be set
adde purdy for recreationad or subsistence fishing or otherwise if this was not done,
commercid fishemen could render such aeas unsuitéble or unrewarding to
subsistence or recreationd fishermen.

5. Power to restrict methods d fishing- the Fish Conservation Act of 1955 provided a
limt of one year in which the Miniger's order to prohibit a method of fishing
consdered to be unduly destructive could be applied. However, the Fisheries Act of
1974 does not place a limit on the period in which the Minister’s order to prohibit a
method of fishing conddered dedtructive could continue to be vdid. It was
Government’s contention that this would give more room to the respongble Minister
to manoeuvre 0 as to ensure that a particular fishing ground recovers sufficiently
before it could once agan be subject to the same method of fishing that was
prohibited.

6. Abolition of honorary fish rangers- the Fish Conservation Act of 1955 as Stated
above provided for honorary fish rangers for purposes of assgting in the carrying out
of the provisons of the Act. It is important to note that Fisheries Act of 1974 has
done away with the inditution of honorary fish rangers. It was Government's
agument that it found it unnecessary to make provison for the employment of
honoray fish ranges as it had enough doaff to adequatdy ded with the
implementation of the Fisheries Act.

The Fisheries Act Chapter 200 of the Laws of Zambia which was enacted by Parliament
in 1974 has only seen one amendment through the passing of Act No.13 of 1994 which



amended Section 21(3) to take care of inflation in as far as pendty fees are concerned and
to provide for regulations under Section 21 deding with fishing licence fees This was
done through Statutory Instrument No.36 of 1994.

The Fisheries Act was enacted to provide for the development of commercid fishing in
Zambia, the control of fishing and the regidraion of fishermen and ther boats and any
other matters connected with or incidenta to the provisons of the Act.

The provisons of the Act ae aranged in sx pats with Pat | providing preiminary
issues of Title and Interpretation, Part 11 Control of Fishing, Part IIl Specid Fishing
Areas and Licences, Part IV Commercid Fishing, Pat V Offences and Pendties and Part
VI for Generd métters.

It is important from the onset to gppreciate the fact that the Fisheries Act is too
centrdised in character when it comes to adminigtration of the sub-sector. This is evident
from the language of the Act and the actud provisons which only refer to the Minister
in-charge of the sub-sector and the Director of Fisheries. Part 1l of the Act dedling with
the control of fishing is indructive. It is further worth noting that the Act as currently
drafted is not consultative in character as dl decisons gppear to be taken adminigtratively
without prior consultation with stakeholders of the sub-sector. This is seen under Part 111
Section Six dedling with the prescribing of areas. The Section provides as follows:

6(1) The Miniser may, for the purposes of recreationd, subsstence, or research
fishing, by dtatutory order declare any area of water to be a prescribed area and
ghdl in such order specify for which of the foregoing purposes the area is S0
declared.’

6(2) ‘The Miniger may, in respect of any prescribed area designated as such
under the provisons of subsection (1), regulate the method of fishing to be used
therein and may prohibit the use of nets’

It is evident from the above provisons that no consultations are caried out with
stakeholders within the prescribed areas in question and the decison appears top-down in
character. Where there gppears to be a request by any interested party for a specia fishing
licence, the Minigter enjoys wide discretionary powers.

A caeful reading of Pat IV of the Act deding with commercid fishing leaves no doubt
that the Act is pro-commercid fishing and this seems to run throughout the Act. While
the Act recognises dl categories of fisheemen when deding with issues of regigtration,
prohibition of certain fishing methods, redriction on introduction of fish and offences and
pendties generdly, it does not provide mechanisms for better co-ordination and
improvement of amdl-scde fisheemen from locd communities as is the case with
commercd fishermen. Thisisillustrated by Section Twelve which provides asfollows

12(1) ‘For the better co-ordination and improvement of commercid fishing in any
commercid fishing area, the Miniger may in respect of such area agppoint a



committee to be known as the Fishing Devdopment Committee which shdl
submit its reports to the Minister.’

12(2) ‘The members of any Fishing Deveopment Committee shdl be appointed
by the Minisger under such terms and conditions and for such periods as the
Minister may prescribe’

The above provisons bring out two important points worth noting namey, the pro-
commercid fishing nature of the Act and the over centrdised nature of the Act as seen by
the gppointments to the Fishing Development Committees. It is clear that the Act does
not take into account the democratic principles of loca governance as a means to drive
the fisheries sub-sector. This is dso evident if Section 21 on Regulations is dosdy
looked a. The entire management of the fisheries resource is Ieft in the hands of the
Miniser who, by datutory instrument, is empowered to make regulations for the better
carying into effect of the Act. At no point are locd communities considered as a unit of
management. The &bove is a confirmation of Government policy a the time of
centrdisng in dl sectors of the economy. The abalition of the inditution of honorary fish
rangers and the none involvement locd authorities in the making of regulations are cases

in point.

One point is clear from an gppraisd of the Fisheries Act and that is the Act does not
provide a legd framework within the sub-sector conducive for community based naturd
resources management. The Act fals far short of enhancing principles of sustainable
devdopment in the fisheries sub-sector. However, Government through the Fisheries
Depatment has embarked upon a number of community based fisheries management
projects. These include the Zambia/Zimbabwe Project, which focuses on research,
extenson sarvices and organisation of fishing villages into bigger units of fisheries
management. The Project has zoned the fishing area into four zones with the area chief as
head of dl the zones and assisted by village headmen who are in-charge of each zone.
The Fisheries Depatment staff are as secretariat to the Village Fisheries Committee.
These committees discuss how to develop the area. Under this arrangement, a percentage
of the fish levy is plough back into the community concerned for purposes of developing
schools, roads etc. In the western Province Government in conjunction with the
Internationa  Conservation Union (IUCN) is running another community based fisheries
management project. Furthermore, the Dutch through SNV and in conjunction with the
Fisheries Department are running another community based fisheries management project
in Lake Mweru. However, these interventions can only bear fruit if community based
naturd resources management can be inditutiondised within the sub-sector. It is worth
noting that the proposed draft Policy advocates for legd reform that would recognise
community participation in the management of the fisheries resources.

6.2 FORESTRY SECTOR
Forests are one of the most important natural resources of Zambia, covering Sixty percent

of the totd land area of the country. Zambias extensve forests and woodlands cover
about 9.9 percent of the tota land area gazetted as forest reserves. Of the tota forest

57



edtate, 44 percent is st asde for production, 30 percent for both production and
protection while the remaning 26 percent is specificdly for protection. The forestry
edaie occurs on State and customary land. For management purposes, the forest
resources are divided into three zones forest reserves, unreserved forests and indudtrid
plantations. The mgor consumers of forest resources are households and the indudtria
sector. About 88 percent of households depend on the forest to meet their basic energy
requirements. It makes sad reading that forestry’s contribution to the national economy is
grosdy under-reported and the vaue of the naturd forests is unknown. It is, however,
important to note that Zambids abundant forest resources are threatened due to
competition for forestland and hence the need for sustainable forest management. It is
public knowledge that sustainable development should am a meeting the objectives of
the society in an equitable, economicdly viable and ecologicaly sound manner.

Government has acknowledged that in order to achieve sustainable management of forest
resources, active participation of al stakeholders is inevitable so as to ensure effective
fores management. It has further been noted that capacity building is necessary a al
levels as ameans of securing effective participation.

6.2.1 Policy and Legal Framework
6.2.1.1 Policy

Zambid's Forestry Policy has been in existence for a very long time dating as far back as
the pre-independence era The Policy was firg revised at independence. The Policy which
was lagt reviewed within the context of the Zambia Forestry Action Programme (ZFAP)
was found to be a condrant to effective management and utilisation of the forest
resource. Under ZFAP a number of thematic studies in the forestry sector were conducted
with a focus on forestry and land-use, conservation of forest ecosystems, forestry based
industrial development, woodfud and the indtitutional and legd framework.

The Forestry Policy as it exigted failed to provide an environment for sustainable forestry
development. At its inception in 1965, the Policy indituted the Forest Department as the
sole actor in the sector. It gave explicit and implicit powers to the Depatment as the
largest and mogt formidable estate agent and manager in the country. The Department
enjoyed unchallenged monopoly in the forestry sector. The Policy was oblivious of the
important roles played by locd communities. On the other hand, the political and socio-
economic environment had been such that it encouraged continued forest clearing for
agricultural  production as opposed to conservation and management of the naturd
ecosystem. However, the Policy made appreciable gains for the country. It provided for
the condiitution of a sizesble forest estate which has in the past offered and continues to
offer invduable protection to the soil, agriculture, headwaters and catchment areas and
provides habitat for other biologica resources, critical services to dams and mining, raw
materias to manufacturing as well as tangible commaodities for commerce.

The mgor tenet of the Policy was its centrdist gpproach. The determination of areas for
forest reservation was not borne out of consensus with other stakeholders but merdy



imposed. Severe shortages of development resources prevented the Forest Department
from “reaching out” to locd communities This greatly reduced the possbility of a
common forestry god between the Department on the one hand, and the citizenry on the
other. This date of affars gave the impetus for the adoption of a new Policy with
dynamic dements for effective participation of dl sakeholders so that appropriate and
timely interventions can be enforced to ensure sustainable forestry devel opment.

It is important to note that the immediate and underlying causes identified as contributing
to the depressed peformance of the forestry sector were lack of active and full
participation of key stakeholders towards sustainable forest management, inept policy and
legd framework, lack of inditutiond capacity and co-ordination, land/ tree tenure issues
and prevailing socio-economic pressures.

Zambia has come up with a policy framework talored to meet the requirements of
ugtainable forest resource ecosystem management. In order to urgently redise the
development potential of the forest edtate, the following objectives and drategies have
been put in place with aview to bringing on board the local communities.

In order to ensure adequate protection of forests, empowering of local communities and
the promotion and development of foret and nonrwood forest products a number of
strategies have been put in place.

The Forest Act of 1973 has been revised and a new Act, the Forests Act No.7 of 1999 has
been passed which incorporates joint forest management and facilitates the participation
of locd communities, treditiond inditutions, non-governmenta organisations and the
private sector in the management and development of the forests sector. It further goes on
to provide for the formation of fores committees for effective co-ordination,
management and mobilisation of resources. It dso encourages forest ownership by
individuas in the spirit of the Land Act of 1995.

It may be worth noting that over the years forest management has centred mostly on
policing with the Forest Depatment has the sole player ddeining the communities thet
live and are in direct contact with the forest on daily basis. This scenario led communities
to view forests as belonging to the State and not to them and as such shunned government
efforts in the management. It can safely be argued that under the new policy arrangement
dl key dakeholders particularly locad communities will be involved in the management
of the forest and forest products.

The forest sector, it should be agppreciated, has severd linkages with other indtitutions,
whose activities may be based, or b a large extent rely, on goods and services provided
by forest resources. In order to implement the measures outlined in the policy document,
a number of inditutiond and legd reforms have been and are being undertaken. The role
of Centrd government under this scheme will be to assume the overdl responsibility for
forest resources development. Centrd Government will formulate and review forest
policy and co-ordinate its implementation. From an indtitutiona point of view, a new
autonomous body called the Foress Commisson shdl be edtablished to take over the
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functions of the Foredry Depatment. The Commisson once functiond will be
responsible for co-ordination, implementation and enforcement of rules and regulations
pertaining to forestry development.

Under the new scheme loca government will formulate by-laws, enforce them and
fecilitete proper and smooth forest edates in conformity with policy and within the
exiding legd framework and will be involved in sdting asde land for forest purposes
and participate in joint forest management. Another notable feature of the policy is that
traditiond leaders shdl be involved in the adminidration and management of forest
edates within the area of ther jurisdiction. They shdl encourage a setting aside of land
for foret purposes and will advice govenment on policy formulation and
implementation as wdl as fadlitate locd communities participation in management and
utilisation of forest aress.

The locd communities incduding community-based organisaions shdl equdly advise
government on policy formulation and implementation. They shdl be the key actors in
planning and management of forex a locd leveds while traditiond heders shdl
paticipae in joint forex management and foder sudtanable utilisstion and provide
indigenous knowledge on medicind species of plants for consarvation of biologica
diversty.

6.2.1.2 Legal Framework

Foredry legidation has had a long deveopment history in Zambia spurning from the
Forests Ordinance No. 21 of 1925 through the Forest Ordinance No. 46 of 1941 which
was repedled by the Forests Act No.39 of 1973. Act No. 39 of 1973 though till in force
is scheduled for reped once the Forestry Act No.7 of 1999 commences and enters into
force. The Forests Ordinance No. 46 of 1941 inherited by Zambia a independence had
gone through four minor amendments before it was repesled by the Forests Act No. 39 of
1973 which currently is Chapter 199 of the Laws of Zambia.

Protection of forest aress in Zambia under the Forests Ordinance No. 46 of 1941 was
through forest reserves and protected forest areas. The establishment of forest reserves
and protected forest areas was done through declarations made by the Governor and later
by the Presdent in the Government Gazette. Declarations of forest reserves was restricted
to State Lands while declarations of protected forest areas included freehold or leasehold
land with the consent of the owner or occupier. Furthermore, with the consent of the
Litunga any lad the rights to which the Litunga of Barotsdand and the people of the
Barotse were entitled could be declared as protected forest areas. It is worth noting that
the power to declare forest reserves and protected forest areas was later given to the
Minigter in charge of natura resources at the time.

Notable features of the 1941 forestry law were that within forest reserves and protected
forest areas, a licence had to be obtained not only for cutting of trees, removd of timber,
firewood, plants, grass, rubber, fruits, seeds, honey and other prescribed forest produce
but dso to resde there. A licence was aso required in order to graze livestock or clear,



cultivate or break up land for cultivation. The Minister was further empowered under the
1941 law to authorise, by datutory ingrument, any loca authority, municipad coundil,
township council or rurd council to participate in the management of any forest reserve
or protected forest area by issuing permits for the felling and taking of forest produce in
and from these areas and collecting the fees and roydties for the forest produce. The
funds so collected were placed into the generd fund or revenue of the council or loca
authority.

The locd authorities and rurad councils including those administered by chiefs and village
headmen were dso given power by the Miniger to issue orders relating to the cultivation
and exploitation of forest produce. These provisons alowed loca communities not only
to participate in the control and management of the protected forests, but aso provided
them with the benefits from the conservation of these areas. It has been argued, that this,
undoubtedly took away pat of the bitterness and resentment the people had felt when
they no longer had accessto the protected forest areas at the these areas were created.

The Forest Act of 1941 No.46 was repeded by Forest Act No. 39 of 1973. The objectives
of the 1973 Act were to provide for the establishment and management of nationa and
loca forests, to conserve and protect forests and trees, and to provide for the licensing
and sale of forest produce. The national and loca forests under the 1973 Act replaced the
forest reserves and protected forest areas. The provisons redricting the activities in the
reserves and the protection of forests on State Lands were maintained. The protection of
ecosystems was done on a vey smdl scde on the nature reserves created
adminigratively under the Act. The nature resarves were intended for scientific,
educational and research purposes only.

It is worth noting that the 1973 Act removed provisons from the 1941 Act which
empowered loca and rurd authorities to issue orders for the management of the forests or
to issue licenses for exploitation of forest produce, let aone for such authorities to obtain
any benefits from such forests. Whereas the 1973 Act empowered the responshble
Minister to appoint honorary wildlife rangers as an attempt to include ordinary locd
people in the protection of forest reserves, the honorary wildlife rangers did not play a
direct role in the decison making processes relating to the control and management, or
the exploitation, of forest produce.

It can be argued tha the shift in the management sysem from loca-people-oriented to
the concentration of al power in the centrd government and its bureaucracy, tha is
towards a centrdly planned state, coincided with the introduction of a one-party State and
its policy of a centraly-commanded economy using a top-down management system. It
can be argued that the rate of encroachment and degradation of protected forests
increesed  subgantidly following the remova under the 1973 Act, of the provisons
empowering locd and rurd authorities to participate in the management and benefits of
the forests. This date of affars led Government to redise that the viability of forest
reserves required the co-operation and support of the loca people, and the provison of
concrete benefits to those who directly bear the costs of conservation.
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In order to correct the identified wesknesses in the forestry law, Government in 1999
came up with a new piece of legidation, the Forest Act No. 7 of 1999. The rationde for
the Act was to among other things:

(a) givelegd effect to certain agpects of the Forestry Policy of 1998;
(b) ensure sustainable forest resources management and utilisation;
(c) develop capacity of al stakeholders; and

(d) promote the participatory approach to forestry management development and
utilisation by developing close partnership among stakeholders.

The Forestry Act of 1999, it must be noted, was necesstated by a number of factors,
which induded:

(& the need to resolve difficulties of community participation under the 1973 Act;

(b) the need to harmonise the Forestry Act with other relevant pieces of legidation;
and

(c) the need to reflect rdevant provisons arisng from international conventions and
agreements to which Zambiaiis a Sate party.

The Forests Act, No.7 of 1999 of the Laws of Zambia, though not fully operationd, is a
positive development in the protection and management of foredts in Zambia in that it
once again, like the 1941 Act, brings on board the concept of decentrdisation. The Act
has gone a sep further to embrace principles of democratic governance in the style and
management of forests in Zambia as will be shown later. The Act, was enacted to
edablish the Zambia Forestry Commisson and define its functions, to provide for the
establishment of Nationa Forests, Loca Forests and joint forest management aress, to
provide for the paticipation of locd communities, treditiond inditutions, non
governmenta organisations and other stakeholders in sustainable forest management; to
provide for the conservation and use of forests and trees for the sustainable management
of forests ecosystems and biologicd diverdty; to provide for the implementation of the
Convention on International Trade in Endangered Species of Wild Hora and Fauna, the
Convention on Wetlands of Internationd Importance Especidly as Water Fowl Habitat,
the Convention on Biologicd Diverdty and the Convention to Combat Desatification in
those Countries Experiencing Serious Drought and / or Desetification, particularly in
Africa; to reped the Forests Act, 1973; and to provide for matters connected with or
incidental to the provisons of the Act. It is worth noting some of the innovaive
provisons introduced through Act No.7 of 1999 in the protection and management of
forestsin Zambia

1. Protection of the ecosystem and bio-diversity- the primary objective or purpose for
the establishment of Nationa Forests under Act No. 7 of 1999 Section 12 is to secure
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foret resources of nationd importance and conserve ecosystems and biologicd
diversty in addition to improving forest resource management and sudanable
utilisstion as well as protecting water catchments and head waters. Section 12 of Act
No. 39 of 1973 on the other hand concerns itsef more with the conservation of
Nationd Forests with a view to securing supplies of timber but does not go beyond to
look a the entire ecosystem and biologica diversty of which Nationd Foreds are a
part.

. Sense of ownership and cost-benefit sharing- the objective of declaring Joint Forest
Management Areas under Part VV of Act No. 7 of 1999 is intended to create a sense of
owvnaship in the foret resource in locd communities by avaling them
respongbilities through thelr involvement in the Fores Management Committees
provided for under Section 26 and through sharing in the benefits accruing to a Joint
Forest Management Area provided for under Section 27. This is a complete shift from
Act No. 39 of 1973, which through its centrdist mode of forest management aienated
asense of ownership from the local communities.

. Application of appropriate terminology- the Forest Act No. 39 of 1973 was out of
date in terms of the latest terminology prevailing in international consarvation circles.
Act No. 7 of 1999, has introduced new terms like ecosystems and bio-diversty to
describe gppropriately living organisms and nort living components respectively.

. Reguirement for management plans- Act No. 7 of 1999 provides for the
preparation of management plans for each National Forest, Locd Forest or Joint
Forest Management Area or forest plantation according to the purposes for which
they are edtablished under the Act. The management plans are supposed to include
such maps and descriptive matter as may be necessary and provide for dl the matters
referred to in the Second Schedule to the Act. It is worth noting that the management
plans are to consultative in character in line with principles of democratic governance.

. Conservation Orders- In order to dlow the Commisson to effectively execute its
mandate, Act No. 7 of 1999 under Section 35 provides for conservation orders to be
isued by the responsble Miniger, through a datutory indrument, on
recommendation of the Commisson and after consultation with a locad authority and
other stakeholders in an area, to an occupier of any land to adopt such measures as the
Commisson may deem necessary for the conservation of natural resources on land in
an open area and the prevention of injury to natural resources by acts or omissions of
the occupier. This provison is meant to ensure an integrated approach to the
consarvation of forests in paticular and other natural resources in generd. It is
important to note that Act No. 39 of 1973 never provided for conservation orders.

. Recovery Plans for Protected Flora- While Act No. 39 of 1973 under Part V
empowered the responsible Minister to declare certain trees as protected for purposes
of conserving them, Act No. 7 of 1999 goes a step further to provide for recovery
plans meant to promote the regeneration, growth and surviva of protected flora in
conaultation with al stakeholdersincluding loca communities.



7. Some changes pertaining to licensing- Act No. 7 of 1999 introduces under Section
43 casses of licences and outlines specificaly under which circumstances the
licences may be issued and for what period. The Act further, while providing for
licence fees, abolishes the fixing of prices for forest produce in line with Government
policy of a free market economy. This is a complete shift from Act No. 39 of 1973,
which, under Section 32, empowered the Minister to both prescribe fees and fix prices
for various kinds of forest produce.

8. Import and Export of Forest Produce- A notable innovative feature of Act No. 7 of
1999 is the introduction of Part X1 on the import and export of produce structured to
regulate the import and export of forest produce. The Part is criticad n monitoring the
off-take of timber from Zambian forests and the introduction of foreign species in the
country.

9. Search Warrants- Act No. 39 of 1973 under Sections 62 and 63 provided for the
search of premises by forest officers and police officers without warrants. In the case
of searches the only redriction imposed by law rdaed to searches in privae
dwdling-houses were the presence of the occupier or a person of apparent age living
in the house was a pre-requisite to the search. Act No. 7 of 1999 under Section 63
makes a complete shift from Act No. 39 of 1973 by providing that any search would
have to be made with a warrant. This innovation is made in the interest of preserving
human rights and minimising the violation of the Conditutional provison of the right
to privacy.

The above innovative provisons notwithstanding, it is worth noting Pat V of Act No. 7
of 1999 deding with joint forest management which can be sad to be a landmark in as
far as community based naturd resources management in the forestry sector is concerned.
The provisons of Part V' provide that:

25. (1) The Minister may, on the recommendation of the Commission, loca
community or owners or occupiers of an areain aforest, declare by
gatutory instrument, any local forest, forest plantation or open areg, a
joint forest management area.

(2) Any area proposed to be declared a joint forest management area under
this section shdl not be so declared unless the locd community has given
consent.

26. (1) The Commisson may in conaultation with a locad community living in
or
adjacent to ajoint forest management area and with the approva of the
Minigter, condtitute aforest management committee for that areawhich
shdl comprise the following members-



(&) one person who shal be appointed by the Chief in that area to represent
the Chief;

(b) arepresentative of the Commission;

(c) three persons representing the villagers in that area eected by the
villagers,

(d) one representative of alocd authority in the areg;
(e) one representative of holders of licenses under this Act in that area;
(f) arepresentative of the Department of Agriculture;

(g) a representative each from the Depatments of Water, Lands and
Fisheries, and

(h) arepresentative of the Zambia Wildlife Authority.

(2 The Chairperson and Vice Chairperson of a Committee shall be elected
by the members from amongst themselves.

(3) A Committee condtituted under this section may invite any person, whose
presence is in its opinion dedrable, to atend and to participate in the
deliberations of a meeting of the Committee but such person shdl have
no vote.

(4) A member of a Committee condtituted under this Act shdl hold office for
aperiod of three years and may be re-gppointed for afurther like period.

(5) The Miniger may dissolve a Forest Management Committee condtituted
under this section if stisfied that the Committee-

(@ has mismanaged the finances of the Committee;

(b) has faled to render a report to the Commisson or has
misrepresented facts in a report submitted under Section twenty-
eght; or

(c) is engaged in activities incondgent with the functions of the
Committee specified in Section twenty-seven.

27. (1) Thefunctionsof a Committee shal be to manage and develop the Joint
Forest Management Area and digtribute the benefits amongst the locdl
communities.



(2) Without prgudice to the generdity of subsection (1) a Committee shdl
have power to-

(@ deveop and implement, in consultation with the Commission,
management plans for the joint foret management area amed
at reconciling the various uses of land in thet areg;

(b) negotiate, in  conjunction with the Commisson Co-
management agreements with other stiakeholders, and

(¢) peform such other functions as the Commisson or the
Director-Generd may delegateto it.

(3) The devdopment and implementation of management plans in a joint
forest management area shal be in accordance with such regulations as
the Minister may, in consultation with the Commission, prescribe.

28. (1) Subject to the other provisions of this Act, a percentage of the revenues
payable under this Act as determined by the Commission, in repect of
licences issued, concessions granted or services rendered from the use of
forest resources within a joint forest management area shdl be payable to
afund set up by a committee for this purpose.

(2) There shdl be paid out of the funds of a committee such money as may
be required to meet the cost of technicd and adminigtrative services
including thet provided by the Commission.

(3) There shdl be paid into the funds of a committee such moneys as the
committee may, with the approva of the Commission, accept by way of
grants and donations from any source within and outsde Zambia.

(4) A committee shall cause to be kept proper books of account and other
records relating to its accounts;

(5) The Commission, the Director-Generd and any member from that locd
community shal open the accounts referred to in subsection (3) for
ingoection.

(6) A Committee shdl, not later than one hundred and eighty days after the
end of the financid year, submit to the locad community and to the
Commission, through the Director- Genera-

(8 an audited baance shest;

(b) an audited statement of income and expenditure; and



(c) areport concerning its activities during that financia yeer.

(7) Any person who misuses any money belonging to a Committee shdl be
ligbleto asurcharge.

A critical look at the Forests Act, Chapter 199 of 1973 and the Forests Act, No.7 of 1999
brings out the mgor changes brought about by the latter piece of legidation. As pointed
out above the concept of joint forestry management affords locd communities to have a
sy in how foress within their areas are to be managed and afforded an opportunity to
share in the benefits accruing from the forestry resource. Notable under this scheme of
arangement is the democratic and representative character of forest management
committees provided for under Section 26 of the Act. Another characteristic worth noting
is the consultative nature of declaring joint management areas under Section 25 of the
Act. The say given to locd communities in this regard is cardind for the successful
implementation of the community based forestry management. The functions of a
committee as provided for under Section 27 makes it possble for locd community
paticipation in the devdopment and implementation of management plans. The Act
under Section 28 further makes it possble for locd communities to benefit from the
proceeds earned from the use of forest resources within ajoint forest management area.

It can be safely argued that the Forest Act, No.7 of 1999 is very specific when it comes to
outlining purposes of locd forests in as far as accruing benefits to locd communities are
concerned. Whereas the Forest Act of 1973 provides for the conservation and
devdopment of forests with a view to securing supplies of timber and affording
protection to land and water supplies in a given loca area, the Forest Act No.7 of 1999
goes beyond this in that the conservation and development of forests is meant for meeting
the socid, cultura and economic needs of a given locd community in addition to other
pUrposes.

Notable in the new Act is the establishment of the Zambia Forestry Commission, a body
corporate with perpetual successon. This is provided for under Part 1l of the Act and
worth noting are some of the provisons of Section 5(2) (f), (j), (I) and (p) which oblige
the Commisson to put in place measures intended to operationdise community based
management in the forestry sector. As pointed out above Act No.7 of 1999 awats a
commencement order from the Minister concerned, however, the current arrangement has
taken up community based naturd resource management principles. This was done
through Statutory Ingrument No.50 of 1999 in which community participation can dill
take place before the Act comes into force. This it is hoped will lay sufficient foundation
for the new piece of legidation oncein force.

6.3 WILDLIFE SECTOR
The Zambia Wildlife Act No.12 of 1998 in Section 4 egablishes the Zambia Wildlife

Authority (ZAWA).  Under the Schedule to the Act, ZAWA had the following
membership:
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(& amember of the Environmental Council of Zambig;

(b) a representative of the Wildlife and Environmental Conservation Society of
Zambig;

() amember of the Zambia Nationa Tourist Board;

(d) arepresentative of the Ministry responsible for fisheries;

(e) the Inspector-Generd of Zambia Police;

(f) the Commissioner of Lands;

(g) amember with wide business and commercid experiencein the private sector;

(h) arepresentative of the Tourism Council of Zambiga;

(i) arepresentative of the Ministry responsible for finance;

() arepresentative of the Ministry responsble for legd affairs,

(k) two representatives of community resources boards,

(1) arepresentative of the Ministry responsible for tourism; and

(m) two other persons.

The above compostion was found to be too big and ineffective and in 2001, changes
were effected through the Zambia Wildlife (Amendment) Act No.13 of 2001. Section 2
(1) of Act No.13 aforesaid provides that the Authority shdl consst of members appointed
by the Minigter asfollows:

(@ the Permanent Secretary in the Ministry responsible for tourism;

(b) arepresentative of the Ministry responsible for finance;

(c) arepresentative of the Ministry responsble for legd affairs;

(d) two patrons of community resources boards;

(e) arepresentative of the Tourism Council of Zambia;

() a member with wide busness and commercid experience in the private sector;
and

(g) two other persons.

The Misson Statement of ZAWA is to consarve Zambid's precious and unique wildlife.
To that purpose it promotes the appreciation and sustainable use of wildlife resources by:

1. facliteting the active participaion of locad communities in the management of the
wildlife estate;

2. promotion and development of tourism;

3. enhancing the recognition of the economic vadue of wildlife resources amongst
public and private stakeholders; and

4. education of the genera public.
Government has created nineteen (19) Nationd Parks, totalling some 64,000 sg. km or

8% of the country. Management of these areas is delegated to the Zambia Wildlife
Authority (ZAWA). The Authority up until the year 2002 adminigtretively fell under the



Minigry of Tourism which has snce been merged with the Minigry of Environment and
Naturd Resources. Wildlife conservation in Zambia is regulated by the Zambia Wildlife
Act No. 12 of 1998, which dlows the Presdent to declare certain areas of the country as
national parks and game management areas (GMAS).

6.3.1 Policy and Legal Framework
6.3.1.1 Policy

The Policy for Nationd Parks and Wildlife in Zambia adopted in 1998 does in an explicit
manner recognise community participation in the management of the country’s wildlife
edate firg and foremost through its misson statement which encourages the promoation,
gopreciation and sudtainable use of wildlife resources by facilitating the participation of
locd communities in the management of the wildlife estate. The Policy further entrenches
community based naurd resources management by involving locad communities in the
planning process and management of parks. Throughout any planning process, loca
communities and the generd public a the internationd, nationd, provincid and didrict
levels will be given opportunity to voice concerns about planning and management of
parks. Opportunities for public participation will vary but may include one or a
combination of public workshops and mestings, informa work sessons on particular
issues, and public reviews and comments on draft documents in loca languages
appropriate to the areas concerned. How this will operate in practice is yet to be tested on
the ground bearing in mind that locad governance inditutions are just being st-up. The
Policy document, however, does acknowledge that local people and other landholders are
the best custodians of the wildlife estate and other renewable resources on their land.

In relation to locd communities, other policy initiatives include the empowering of the
Integrated Resources Development Boards to collect revenues due to them by way of
license issue, concessons granted and other services rendered, or from the use of wildlife
resources in ther aress. Loca communities resding in chiefdoms and geographic aress
which are contiguous to any wildlife estate or any open are encouraged to participate in
consarvaion by agpplying and regidering as integrated resources development boards
(IRDBs) with the Zambia Wildlife Authority (ZAWA). Management and sudainable use
of wildlife resources outsde nationd parks has been made the preserve of democraticaly
elected representatives of the locd communities themselves with the day to day running
being left to the IRDB secretariat. As an incentive to any IRDB, al revenue and benefits
accruing from the sustainable utilisation of the natura resources in the concerned are to
be ploughed back into the resource generating communities.

The wildlife sector in Zambia could be sad to lave pioneered the concept of community
based natura resource management through the Adminigrative Design Management
Project (ADMADE) and the Luangwa Integrated Resource Development Programme
(LIRDP). These programmes which have been running in Zambia for the lagt fifteen
years or 0 have been mgor success dories within Zambia when it comes to
implementing community based natural resource management principles.
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In s0 far as implementing the Wildlife Policy is concerned, a lot has taken place within
the Zambia Wildlife Authority (ZAWA) and the locd communities within game
management areas is concerned. A deveopment within ZAWA worth noting is the
cregtion of a specific directorate known as the Game Management Area Directorate,
whose main role is to co-ordinate activities within the game management areas. To date
twenty-five community resource boards have been formed through a democratic process
while seventeen are yet to be formed. However, there are a number of bottle necks that
gopear to dday the implementation of the Wildlife Policy and these ae the none
operationdisation of the GMA Directorate under ZAWA which is supposed to register
community based naturd resources boards and facilitate ther work and the lack of
technica support for the community resource boards for purposes of establishing their

legdl persona
6.3.1.2 Legal Framework

Zambia has had a long higory in 0 far as wildlife legidation is concerned. Legidation
for the sector gpans from 1925 when the firss Game Ordinance was passed which was
later repeded by Ordinance No. 47 of 1941. It is worth noting that in 1954 the Fauna
Conservation Ordinance No.43 of 1954 was passed with a view to repealing Ordinance
No. 47 of 1941. The Repeding Section, however, gave the Governor the option to repedl
different sections or parts of the said Ordinance at different dates. This was the case as
not al sections of the Game Ordinance were repeded. The two pieces of legidation,
renamed as the Game Act, Chapter 106 of the 1962 Edition of the Laws, and the Fauna
Conservation Act, Chapter 241 of the 1964 Edition of the Laws were jointly repealed by
the National Parks and Wildlife Act No. 57 of 1968.

It is worth noting that the Game Ordinance of 1941 was responsible for the repeding of
the Fish Ordinance of 1929. However, the whole Ordinance was reduced into Section 27
of the Game Ordinance under the title Control of Fishing. It can however, be argued that
this date of affars only subssted up to 1955 when the Fish Conservation Ordinance was
passed. This is dso confirmed by the fact that the Fauna Conservation Ordinance did not
include a provison on control of fishing even though intended to reped the Game
Ordinance. The only relic left of this arangement was in the name of the inditution
charged to adminigter the law namely, the Game and Fisheries Department.

The Game Act, as the Game Ordinance came to be known, did not provide for loca
community participation in the management of the wildlife edtate except to some degree
in the Barotse Province & the Western Province was then called. Under Section 55 of the
Act the Barotse Province was exempt in so far as the gpplication of the Act was
concerned. The implication of this exemption was that the African inhabitants living
within the teritorid limits of the Barotse Province and living under the triba rule of the
Paramount Chief managed ther own wildlife resource through the inditution of the
Baotse Royd Edablishment with very little interference from the Colonid Government.
This exemption was carried over by the Fauna Conservation Act which went further to
explicitly state under Section 47 (2) that no person could hunt any game animd other
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than birds within the Barotse Protectorate Controlled Area except with the permission of
the Paramount Chief of Barotsedand who could grant permission to any person or class of
persons. However, it is important to note that the autonomy enjoyed by the Royd
Egtablishment in the management of the wildlife resource was to a degree controlled by
the Colonid Government when it came to issuance of hunting licences without paying a
fee. The Governor of the territory had to be consulted and his gpprova sought before any
such licence could be issued. The two Ordinances while giving the Barotse Royd
Edablisment powers of management over the wildlife edtate in the territory do not
dipulate the benefits that accrued to the local communities within Barotsdand. It can be
argued, that the mode of adminigration and politica structures obtaining in Barotsdand
a the time could have influenced the manner in which management of natura resources
was carried out.

The Nationad Parks and Wildlife Act No.57 of 1968 which repealed the above mentioned
Acts, provided for the establishment, control and management of national parks, the
conservation and protection of wildlife and objects of aesthetic, prehistoric, historica and
scientific interest in naiond paks, the edtablishment of game management aress, the
licenang of hunting; the control, possesson, trandfer, sde, import and export of wild
animas, and other incidental or connected matters. It is important to note that gpart from
honorary game rangers gppointed under the two repedled Acts, the Nationa Parks and
Wildlife Act of 1968 was the firgt piece of legidation to establish a National Parks Board
which could draw membership from out sde the civil service. It should be further noted
that the Board with the gpproval of the Minister could establish one or more committees
to cary out any specid or generd functions determined by the Board under Section 16
and were a liberty to co-opt as members persons who were not public officers. While it is
encouraging to note that the Act made provison for the participation of non state actors
in the management of the wildlife estate , the Act is not clear as to the criteria used to co-
opt non state actors on to the committee so as to show whether key stakeholders were on
board. It can further be argued, looking at the dructure of these committees, that they
were not community based thereby limiting the chances of locd community participation.
Section 17 of the Act provided for the functions and duties of the Board. A criticd look at
the Section shows the non congderation of local communities either as custodians with
an interest or partners of government in the management of the wildlife estate.

In as far as the declaration of game management areas was concerned, locd communities
living in those areas were never consulted though the Act expected them to cooperate
with the authorities when it came to the conservation of wildlife and the scenic beauty. In
a nutshdl the Act never provided for effective locd community participation in the
management of the country’ s wildlife estate wherever it occurred.

The Nationa Parks and Wildlife Act No. 57 of 1968 was repedled by the Nationa Parks
and Wildlife Act No.10 of 1991. It is encouraging to note that this piece of legidation
ushered in some innovative provisons in the area of community based naturd resources
management in Zambia and in paticular the wildlife sector. In addition to retaining the
Committees of the Board under the previous Act the new Act created Integrated Resource
Devdopment Committees. Section 37 of the sad Act provided that notwithstanding
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sections on committees of the board, the Minigter, could by satutory order, establish
integrated resource development committees to manage any nationd pak or game
management area in a manner the Minister deemed fit. Section 38 gtipulated the functions
of the said committees and provided that they were to promote and develop an integrated
gpproach to the management of human and naturd resources in a naiond park or game
management area faling within their respective jurisdictions. Section 39 dipulaied thet
the secretariat for each integrated resource development committee would be manned by
such public officers as the Minister would gppoint on such terms and conditions as the
Minister would determine. Section 40 of the Act provided that dl revenues payable under
the Act, in respect of licences issued, services rendered or from the use of wildlife
resources, in an aea fdling under the respongbility of an integrated development
committee would be payable to afund set up by a committee for its purposes.

The above innovative provisons were as a result of a number of factors. Firdly the
paliamentary debates on the paticipation of locd communities in wildlife conservation
led to the birth, in the 1980s, of community based wildlife consarvation schemes in
Zarmbia, the mogt wel-known of these being the Adminidraive Management Design
(ADMADE) and the Luangwa Integrated Resource Development Project (LIRDP) in
game management aees. Thee initidgives led to the formulation of wildlife utilisation
schemes providing locd communities living within  game management aress  with
affordeble sources of meat and employment benefits The locad communities were
involved through the employment of village wildlife scouts to police ther home area
rather more effectively than civil servants scouts coming from other parts of the country.
It can be argued tha the Act legdly formdised the participation of locd communities in
the management and consarvaion of wildife Apat from legdly formdisang the
paticipation of loca communities in the management of nationd parks and game
management aress, the 1991 Act had amost al the features of its predecessor, Act No.57
of 1968.

The aove notwithdanding, the Act though introducing progressive provisons in 0 far
as naura resources management by loca communities was concerned fell short in many
aspects. The Act though providing for integrated resource development committees, was
not clear as to the criteria used by the Miniger to establish the said committees nor was
their composition structure spelt out. It was therefore difficult to secure the participation
of key dekeholders by law in the event of a miniger becoming insendtive to locd
community participation. The edtablishment of committees through appointments rather
than a democratic process could have had a negative impact on their legitimacy. The fact
that resource committee secretariats were manned by public officers gppointed by the
Miniger meant that very little cgpacity building, in terms of management skills, was ever
crested within local communities. It can be agued tha the presence of centrd
government in these secretariats did not augur wel in so far as the creation of a sense of
ownership was concerned. The gppropriation of revenues to a fund set up by an integrated
resource development committee under Section 40 was an innovative idea in the area of
devdopment and poverty reduction within loca communities, however, the Act though
dating that the sad resources were to be used for the committees purposes, the
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‘management of the funds was ill under centrd government control through the
centrally appointed secretariats.

The National Parks and Wildlife Act No. 10 of 1991 was repeadled by the Zambia
Wildlife Act No. 12 of 1998. The new piece of legislaion is a result of a combination of
widespread and detailed consultations with dl stakeholders with an interest in the wildlife
sector a locd community level, among traditiond leaders, professond hunters, resident
hunters as wdl as dl interested groups in the public and private sectors a the nationd
level. The rationale advanced by Government for replacing Act No. 10 of 1991 was that
Government wanted to, as far as posshle, give practicd effect to the visonary MMD
policy on the need to transform dl government departments whose activities had an
economic potentid, into sdf-sustaning datutory organisations that would function dong
commercid lines. It was argued that the then Department of Nationd Parks and Wildlife
was idedly stuated for such a transformation. It is important to aso note that the advent
of the Third Republic in November 1991 fundamentdly trandformed the politicd,
economic and socid landscape of the Republic. The commandist economy under the one-
paty politicd sysem was replaced by the liberdised market economy under the muilti-
party democratic politica system.

The Zambia Wildlife Act No.12 of 1998 can be described as a milestone in so far as the
management of Zambid's wildlife estate is concerned. The Act was passed to create the
Zambia Wildlife Authority and to define its functions, to provide for the establishment,
control and management of Nationa Parks and for the conservation and enhancement of
wildlife eco-sysems, biodiversty, and of objects of aesthetic, pre-higtoric, higoricd,
geographica, acheologicd and cientific interes in Nationd Paks, and for the
promotion of opportunities for the equitable and sustainable use of the specid qudities of
Nationd Parks, to provide for the establishment, control and management of Game
Management Aress to provide for the sudandble use of wildife and effective
management of the wildlife habitat in Game Management Aress, to enhance the benefits
of Game Management Aress both locd communities and to wildlife; to involve loca
communities in the management of Game Management Aress, to provide for the
devdopment and implementation management plans, to provide for the regulation of
game ranching; to provide for the licenang of hunting and control of the processng, sde,
import and export of wild animas and trophies, to provide for the implementation of the
Convention on Internationa Trade in Endangered Species of Wild Flora and Fuana, the
Convention on wetlands of Internationa Importance Especialy as Water Fowl Habitat,
the Convention on Biologicd Diversty and Lusska Agreement on co operaive
Enforcement Operations Directed at lllegd Trade in Wild Fauna and flora; to reped the
National Parks and Wildlife Act, 1991; and to provide for matters connected with or
incidenta to the provisons of the Act.

The Zambia Wildlife Act No. 12 of 1998 has brought with it a number of innovative
features among many others:

1. Protection of the ecosystem and bio-diversity- the primary objective for the
edablishment of nationa parks under Act No. 12 of 1998 is the protection of the
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ecosystem and bio-diversity, given the important role it plays in the development and
aurvivd of mankind. The case of the Kafue Nationd Park and its surrounding game
management aress illudrates the important role, ecosystems and bio-diversty play in
peoples lives as advanced by Government. Kafue Nationd Park and its adjacent game
management areas ae pat of the Kafue Cachment. Here, it is argued by
Government, that the adopted forms of land use are non-consumptive use of natura
resources, that is, game viewing and photogrgphic tourism and the consumptive use
of natura resources such as sport and subs stence hunting.

. Ecologically-friendly land use- the ecologicdly-friendly naure of these forms of
land use as components of the Kafue catchment enhances the capacity of that
caichtment to provide a sustaingble supply of water downstream. It is argued by
Government, that any other unfriendly forms of land use adopted in the catchtment
area would have adversdly dffected the Steady provison of the water supply
downstream, thus making it highly unsugtainable.

. Ownership of wildlife animals- the objective of ownership of wild animds in the
Act is to dlow the Minister responsble for wildlife b make an exception in Stuations
where a land holder and leasehold title holder may be granted the right to own wild
animas found resdent on that person’'s land. The rationde for this measure is to
encourage landholders to conserve wild animas where these may be found.
Government believes that granting the right to the economic use of species of wild
animas on ones land is an efective incentive to that landholder to consarve a
vauable wildlife resource.

. Enhancement of economic and social wel being of local communities- the
enhancement of economic and socid well being of locd well being is based on the
premise tha locd communities share land with wildiife Government grongly
believes that the best way to involve rurd people in the conservation and economic
utilisation of wildlife resources as they dready share ther land with wild animds is
through the establishment of community resource boards, which is Part Il of the Act
and will be look a more critically below. The boards when established are intended to
embrace the principles of democracy, transparency, accountability and equity. Most
importantly, the Act recognises traditiond rulers as custodians of wildlife resources,
by bestowing chiefs as designated patrons of community resource boards.

. Application of appropriate terminology- the repeded Nationa Parks and Wildlife
Act No. 10 of 1991 was out of date in terms of the latest terminology prevailing in
international conservation circles. Act No. 12 of 1998, has introduced new terms like
ecosystems and bio-divergty to describe gppropriatdy living organisms and non
living components respectively.

. Restrictions on mining in national parks- unlike the repedled Nationd Perks and
Wildlife Act No. 10 of 1991, Act No. 12 of 1998 provides for the carrying out of an
environmental impact assessment before any mining right may be exercised in any
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10.

11.

12.

nationa park. The purpose of this measure is to ensure minimum disturbance to the
environment or to the integrity of the nationa park in question.

Requirement for management plans- Act No. 12 of 1998 provides for the
preparation and implementation of management plans in respect of nationa parks and
gane management aess. The management of dl nationd paks and game
management aress is to be effected through approved management plans intended to
provide ecologicdly sendtive gquiddines including under wha limitations or
conditions their resources may be put use. The management plans ae meant to
promote and, indeed, require the systematic development of these protected aress.

Changes pertaining to game management areas- Act No.12 of 1998, improves
upon Act No. 10 of 1991, firdly, providing for the sudanable utilisation of wildlife
resources as one clear objective for declaring a game management area and, secondly,
requiring tha settlements conform to the provisons of an gpproved smple
management plan for that game management area. These provisons are designed to
enhance the long-term conservation of wildlife in the game management aress.

Some changes pertaining to licensng- Act No. 12 of 1998, introduces two new
types of licenses, that is, the photographic tour operator's license and the hunting
outfitter's license. The firg license is intended to cater for the tourist lodge and camp
owners or managers engaged in non-consumptive tourism, while Stuated in nationd
paks or game management arees. The hunting licence oultfitter's caters for hunting
outfitters normadly resdent in Zambia and are operating hunting blocks within game
management areas and conducting commercid safai hunting primaily for foreign
clientele. The nonresdent licence has replaced the safari licence under the repeded
Act No. 10 of 1991 for persons not normdly resdent in Zambia while the nationd
and the resdent licence has replaced didtrict licences for persons normdly resident in
Zambia

Empowerment of village scouts- in recognition of the role village scouts under the
ADMADE programme have played in the consarvation of wildlife, Act No. 12 of
1998 empowers the village scouts corps under the supervison of the wildlife police
officers to exercise and peform the duties of wildlife police officers in the
jurisdictions covered by the communities resources board.

Situation of self-defence, defence of property- in order above al dse to safeguard
human life and to safeguard property, the Act No. 12 of 1998 empowers any person to
kil any problem anima in sdf-defence or in defence of another person when it
becomes necessary or inevitable to do so. Equaly, if an animal destroys property such
as crops or household, the owner then may kill that problem animd.

Power to release arrested persons on a bond- Act No.12 of 1998 empowers the
wildlife police officer in the fidd, when it is not practicdly possble to bring an
arrested person before a court of law, to release that person on executing a bond for a
reasonable amount with or without sureties. This provison, introduced in the interest
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of presarving humen rights minimises violaions of the Conditution by wildlife
police officers who, due to long distances, may sometimes hold suspects longer than
necessary before they appear in courts of law.

13. Penalties- Although Act No. 12 of 1998 imposes differ pendties to provide a
deterrence to would be poachers, the more humane approach to be adopted by
wildlife police officers will be to educate the public a large and the rurd
communities in particular about the benefits of conservation of wildlife resources.

The above mentioned innovative provisions have regulations flowing from them namdy:

1. The tems and conditions under which game faming or ranching may be
established and conducted. The purpose is to regulate the orderly development of
game farming and ranching in Zambia;

2. The implementation of rdevant internaiond treaties and agreements to which
Zambia is a party. The purpose is to endble the Government meet its obligations
under internationd treaties and agreements;,

3. The terms and conditions of keeping species of wild animas in captivity. The
purpose is to ensure that standards and control related to game farming or
ranching are maintained and observed; and

4. The purpose of and procedures for preparing management plans for nationa parks
and game management arees. There is need to mantan uniform dandards in
preparation of game management aress.

For the fird time there is recognition that for wildlife conservation and its management to
be sudanable, locd communities need to be intimatedy and practicaly involved in
protecting and deriving benefits from what isrightfully their neturd heritage.

The provisons of Act No.12 ae aranged in fifteen parts with Part 1l providing for
community resource boards. This Part, it can be argued is a landmark in the development
of wildife legidaion in Zambia as it for the firg time recognises and inditutionalises
explicitly locd community paticipaion in the management of the wildlife edate in
Zambia. Part Il of the Act provides that;

6. (1) A locd community dong geographic boundaries contiguous to a chiefdom
in a Game Management Area or an open aea or a particular chiefdom with
common interest in the wildlife and natura resources in that area, may apply
to the Authority for registration as a community resources board.

(2) The Authority shdl regiger as a board, a locd community which, in

addition to the pre-requisites described in subsection (1), meets the
requirements of subsection (3) and shdl, in consultation with the board,
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devedlop management plans for the Game Management Area or open
area or any part thereof which is under itsjurisdiction.

(3) A board registered under subsection (2) shall comprise-

(& not more than ten but not less than seven representatives from the
loca community who shdl be ected by the loca community,

(b) one representative of the locd authority in the area; and

(¢) a representative of a chief in whose area a board is established to
represent that chief.

(4) Notwithstanding subsection (2) a board may invite any person, whose
presence is, in its opinion, dedrable, to attend and to participate in the
deliberations of a meeting of the board, but such a person shdl not vote
on any matter.

(5) A chief in whose area a board is established shall be a patron of that
board.

(6) The Miniger may, in consultation with the Authority and the particular
board, determine the alowances and honorarium which shdl be payable
to a chief referred to in subsection (5).

(7) The Authority shdl, in conaultation with the Miniger and mgority of
the members of the local community represented by that board-

(8 if satidied that a board is no longer able to perform its functions
under this Act, dissolve that board; or

(b) if stidfied that a board is no longer vidble in the area, de-register
that board.

(8) Subject to the other providons of this Act, a board may regulate its own
procedure;

Provided that the board shdl cause minutes to be kept of the
proceedings of every meeting of the board.

(9) The board may convene any meeting a any time for the conduct of its
business under this Act.

7. (1) Thefunctionsof aboard shdl be to promote and develop an integrated
gpproach to the management of human and natural resourcesin a Game
Management Areaor an open areafaling within its jurisdiction.



(2) Without prejudice to the generdity of subsection (1), a board shal have
power to-

(8 negotiate, in conjunction with the Authority, co-management
agreements  with  hunting  outfitters and  photographic  tour
operators;

(b) manage the wildlife under its jurisdiction, within quotas pecified
by the Authority;

(¢) agppoint village scouts to exercise and peform the duties of a
wildlife police officer under the supervison of a wildife police
officer in the area fdling under the board' s jurisdiction;

(d) in conaultetion with the Authority, deveop and implement
management plans which reconcile the various uses of land in
areas faling under the board’ s jurisdiction; and

(e) peform such other functions as the Authority or Director-Generd
may direct or ddegatetoit.

(3) The preparaion and implementation of management plans in Game
Management Areas and open areas shdl be in accordance with such
regulations as the Miniger may, in consultation with the Authority,
prescribe.

8. (1) There shdl be asecretariat for each board which shdl consst of such
properly quaified officers as the board may appoint, on such terms and
conditions, asit may determine.

(2) The Authority may, in consultation with a board, second officers to the
board.

9. (1) A boad shdl edtablish a fund to enhance the economic and socid well-
being
of the loca community within the area described in Section Six.

(2) In addition to the revenues referred to in Paragraph (0) of Sub-Section (1)
of Section five, there shal be pad into the fund of a board such moneys
as the board may-

(@ with the gpprova of the Authority, accept by way of grants and
donations from any source within Zambia, and
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(b) with the gpprovd of the Minigter, accept by way of grants and
donations from any source outsde Zambia.

(3) A board shal cause to be kept proper books of account and other records
relating to its accounts.

(4) The accounts referred to in Sub-Section (3) shdl be open for inspection
by the Authority, the Director-Generd or any other member of that locd
community.

(5) A boad ghdl, not later than ninety days after the end of the financid
year, submit to the Authority, through the Director- General-

(@ an audited balance shest;

(b) an audited statement of income and expenditure; and

(©) areport concerning its activities during that financid year.
(6) Any person who misuses any money belonging to a board shall-

(@ beliableto asurcharge; and

(b) be guilty of an offence and be ligble, upon conviction, to a fine not
exceeding fifty thousand pendty units or to a tem of
Imprisonment not exceeding twelve months or to both.

(7) A board shdl submit haf yearly reportsto the Director-Generd.

(8) The accounts of a board shdl be audited annudly by independent
auditors gppointed by the board with the gpprova of the Authority.

The above-cited provisons have brought about a number of noticeable changes when
compared with the Act it repedled. Firstly whereas the integrated resource development
committees provided for under Section 37 of the repealed Act where established by the
Miniser who dso provided the manner in which they were to be run, Section 6 of Act
No. 12 of 1998 gives the responshility of establishing community resource boards to the
locd communities themsdves who through ther own conditutions are dso empowered
to decide on how to manage their affairs. It 5 noteworthy that Act No. 12 of 1998 goes
further to dipulate the mode of regidration of community resource boards and the
requirements to be met in terms of compostion, dissolution, benefits accruing and
conduct of meetings. Section 38 of the repeded Act provided for the functions of an
integrated resource development committees as being those of promoting and developing
an integrated gpproach to the management of human and naturd resources in their areas
of responsbility, whereas Section 7 of Act No. 12 of 1998, that assgns functions to
boards, goes beyond that by specifying the powers of the community resource boards and
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the manner of operation. It is encouraging to note that whereas under the repeded Act
secretariats to the integrated resource boards were manned by public officers appointed
by the Minister, Section 8 of Act No. 12 of 1998 gives power to boards to hire secretariat
gaff on terms and conditions determined by the boards themsdves. Where the need of
seconding officers from the Authority is fdt, this has to be done in consultation with the
relevant board. In the area of revenues, the repedled Act made provison for the payment
of dl revenue rased from a given aea under an integrated resource development
committee into a fund set Yo by that respective committee for its purposes. Act No. 12 of
1998 goes a step further by defining the purpose for the establishment of the fund under
Section 9 which dipulates that the fund shdl be for the enhancement of the economic and
socid wel-being of the loca community concerned. The Section goes further to provide
for other sources of revenue in addition to the funds accruing under the Act in Section
9(2) where boards are at liberty to source funding in form of grants and donations from
sources with and out Sde Zambia The Act further requires boards to account for al
money accruing to them and stipulates penaties for misuse of board funds.

The Zambia Wildlife Act No. 12 of 1998 as opposed to Act No. 10 of 1991 incorporates
the good governance principle of consultation before any executive act is passed. Notable
in this area is the declaration of nationd parks and game management areas. Under the
repeded law the Presdent of the Republic could declare, by statutory order, any area of
the land in Zambia to be a naiond park under Section 27 or a game management area
under Section 54 without consulting any <takeholders or affected loca communities.
Under Act No. 12 of 1998 the Presdent of the Republic is obliged to consult the
Authority and the affected locd communities before declaring a national park under
Section 10 or a game management area under Section 26.

6.4 WATER SECTOR

Zambia is conddered a fortunate country in Southern Africa, receiving rddively
ubgtantid  rainfdl, and endowed with mgor perennid rivers, lakes, and swamps and
flood areas. The principd source of water is rainfal, which recharges both surface and
groundwater reservoirs. Assessments indicate that there is enough water in the mgor
basins to meet present and medium term water demands. Surface water covers 45,000
square kilometres or 6% of the country. The Depatment of Water Affars under the
Ministry of Energy and Water Development is responsble for the management of water
resources, which includes planning, utilisstion and conservation. The Waer Board
authorises, on behdf of the Presdent, the use, diverson and gpportionment of al water,
and regulates the use of public water, other than that for domestic use. The Water Affars
Department and the Water Resources Unit of the NCSR undertake water resources
inventories and assess and monitor the qudity of both surface and ground water. The
Water Act dso provides for the offence of polluting public water, so as to render it
harmful to man, plants and animds.



6.4.1 Policy and Legal Framework
6.4.1.1 Policy

The Water Sector is looked a as a crosscutting resource in the natura resources sector.
Some key policy measures adopted in order to achieve sustainable water resources
development are:

5. Recognisng the important role of the water sector in the overdl socio-economic
development of the country

6. Veding control of water resources in the country under State control through review
of water legidation to incorporate adl water bodies

7. Promoting water resources development through an integrated management approach

8. Promoting adequate, safe and cost effective water supply and sanitation services with
due regard to environmenta protection

Defining clear inditutiond responshilities of dl deakeholders in the waer sector for
effective management and co-ordination. In recognition of the importance water plays in
the economic development of the country, the Government formulated the Nationd
Water Policy in November 1994. The water sector had for a long time been identified
with an inherent week inditutionad capacity, deteriorated facilities and service ddivery.
The Government recognised the need to develop a Nationd Water Policy that would
guide developments in the conservation, management, demand and supply of the water
reources in the country paticulaly in view of the changed macro-economic
environment in which liberdistion and private enterprise invesment and community
participation have become the norm. The water sector is one of the principal sectors with
vita linksto other sectorsin the economy.

The Nationd Water Policy is amed a promoting a sudtanable water resources
development with a view to facilitate an equitable provison of adequate quantity of water
for dl competing groups of users a acceptable costs and ensuring security of supply
under varied conditions. The policy recognises the importance of water for public hedth,
food production, the productivity of industry, the production of energy, the naturd
environment and other important aspects that enhance the qudlity of life.

The policy objectives are:

1. To enhance water resources deveopment for nationa growth by multiplying the
vaue of the nation's output of goods and services and improving nationd economic

efficiency.

2. To promote overdl water qudity management for the use of the resource on a
sugtainable basis and for the preservation of the natura environment.
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3. To improve the standard of living of the urban, rurd and peri-urban population by
providing adequate, safe and reliable water supply and sanitation services in a cod-
effective manner.

4. To promote efficient water resources alocation, conservation and ensure reasonable
refurns on invesment in the water industry by devdopment efficient water tariff
policies based on the principles of fairness and equity.

5. Recognising water as an economic good

There has been some notable progress with regard to policy implementation, including
the edtablishment of a datutory body, the Nationd Water and Sanitation Council
(NWASCO) to perform regulatory functions under the Water Supply and Sanitation Act.

6.4.1.2 Legal Framework

Water resources management in Zambia is governed by Act No. 34 of 1948 (hereinafter
cdled ‘the Water Act’) which makes provison for ownership, control and use of water.
In terms of jurisdiction, the Act is not applicable to (a) the Western Province, (b) the
Zambezi River; (¢) the Luapula River; and (d) that portion of the Luangwa River which
condtitutes the boundary between Zambia and Mozambique.

Wegern Province, formerly known as Barotsdand Protectorate, was a separate entity
from the rest of Zambia and the affairs of the Protectorate were regulated by the Barotse
Royd Egablisiment through the inditution of the Litunga, his Prime Minider the
Ngambela and his Indunas who managed various portfolios of the territory ranging from
water, foredry, fisheries and land adminigtration. This scenario meant that laws passed
by the then Legidative Council for Northern Rhodesa could not per se goply to
Baotsdand as a sysem of government was dready in place through the Royd
Egablishment.  This influenced the 1948 Water Ordinance (later known as the Water
Act). Thislegacy continues up to today in the water sector.

The Zambezi River, Lugpula River and the sad portion of the Luangwa River are not
governed by the Act because they are international waters and are governed by the
relevant internationa law.

According to Section 5 of the Act, ownership of water is vested in the Presdent. There
is, therefore, no right of property in water and everyone has, according to Section 8, the
right to the primary use of public water, which is found in its naturd channd in places
where lawful access may be had. The use of water for domegtic use is automdtic, as it is
anindiendbleright of al persons and factored into the legidation.

The Act makes a didtinction between ‘private water' and ‘public water’. Public water is
al water, visble or not, flowing or found in or aove the bed of a public stream, lake,
svamp or marsh. A watercourse condss in most cases of running water, which will find



its way into a larger drainage system where access by others will be made.  This
determines its public nature.

Private water on the other hand is defined as water that will not extend into a generd
sysem and hence be accessible to the public. Under the Water Act, dl ground water is
defined as privet water. This, however, does not mean that it acquires characteristics of
private property. In most cases the Water Act does not regulate its use. However, in
cases where it is found that a borehole owner has water that far exceeds his requirements
and another person wishes to benefit from the water, it is possble for the Water Board to
issue rights to this water to the second person provided it is proved that the requirements
of the second person cannot be obtained by any reasonable means on his own property
and what is avalable to the first person is more than adequate for his requirements. The
second person would have to pay for the cost incurred in making the water available to
him (s. 10). This provison has, however, never been put to the test. This proves that the
use of private water is not exclusive.

Pur poses of Use of Water

In terms of Section 2 of the Water Act, three types of use of water are recognised:
primary, secondary and tertiary. Primary use of water refers to use of water for domestic
purposes and the support of animd life (including dipping of catle). This may be used
by anyone a anytime provided it does not exceed a reasonable amount. This is a
derivation from the riparian system of water alocation.

The Act defines secondary use as the use of water for the irrigation of land and
pisciculture.  In Zambia, most applications for water include both the primary and
secondary purposes. These purposes cater for the mgority of consumersin Zambia.

Tetiary use of water refers to use of water for industria, mechanicd and hydrodectric
purposes. In addition, the Act under Part 11 makes specia provison for the use of water
for urban, raillway and mining purposes.

Mode of Acquisition of Water Rights

The Water Board is the only body empowered to consder and grant water rights. The
Boad comprisess a Charpeson and Directors of Water Affars, Agricultue;
Resttlement; Energy; Commissoner of Lands, Environmental Council of Zambia, Chief
Hedth Ingpector; Deputy Director of Agriculture- Technicd Servicess Members and
representatives from the Zambia Nationd Farmers Union.

Applications for water rights are made to the Secretary of the Water Board. All
gpplications are recorded, investigated by the Water Officer and later advertised for a
period of thirty days in the Government Gazette and a loca newspaper circulating in the
area (s.24 (2)). After the expiry of the period of objections, the Secretary, summarises all
the applications and ataches the Water Officer’s comments and presents them to the
Wae Boad. A datutory period of thirty days is given for notification of a public
inquiry by advertising in the Government Gazette and alocal paper in the area.



The Water Board is then convened by the Charperson to consider gpplications in
summary form. Applicants are requested to attend the inquiry if they so wish and anyone
who wishes to object is nformed of the date of the inquiry and encouraged to attend and
lodge their objections.

In terms of Section 27 of the Water Act, the Water Board has a wide discretion and may
refuse an gpplication in whole or in pat and atach whatever conditions it deems
necessary to the granting of an application.

In as far as community participation is involved, the Act does not provide for effective
ways for such participation other than during the granting of water rights. The Act does,
however, create room owners of land to apply for water rights for primary, secondary or
tertiary. However, most locd communities do not have title to ther land, making it
difficult for them to apply for public or private weter for any of the uses stated above.

Order of Priority

The Act does not specify any order of priority as far as water rights are concerned.
However, there seems to be some rdative privilege placed on primary use.  While, in
accordance with Section 9, any person may make an application to the Secretary for
permisson to impound and store or divert water from a public stream for primary,
secondary or tertiary use, which gpplication the Water Board may grant with terms and
conditions attached, any such grant must be made with reasonable regard to the primary
use of water and any exigting rights lawfully granted for any other purpose.

Compensation must be paid to affected holders in cases where the Water Board has to
vay or revoke any registered water right to cater for other requirements. This includes
cases where a loca Authority wishes to gppropriate public water to supply a community
under itsjurisdiction pursuant to Section 21.

Tenureof Water Rights

Under Section 51 of the Water Act, the owner of any water rights may forfet his rights
under certain circumstances spelled in the Act. Under that section, the Secretary may,
with the gpprova of the Chairperson of the Water Board, by notice of writing cal upon
such owner to show cause why his rights should not be forfeited in whole or in part. This
may happen where the owner of any right:

(@ fals to make full beneficid use of the same for a consecutive period of three (3)
years; or

(b) fals to comply with any condition imposed under certain provisons of the Act
requiring any works to be congtructed and maintained.

A three (3) months period is alowed within which the recipient of the notice may make
his objections, fallure to which the rights are forthwith declared forfeited to the extent
specified in the notice.  The Board, however, rardy interferes with water rights. Water
rights can be said to be relatively secure.



Mogt water rights are issued for a renewable period of five years. This is not a hard and
fast rule as applicants have the right to put their case forward and request for water rights
that are more than five years. There are cases where rights have been granted for longer
periods. Ealier, water rights such as those for the mining companies and some loca
authorities were issued in perpetuity. Water rights are no longer issued in perpetuity.

Temporary Permits

The issuance of temporary permits is provided for in Section 24(7) of the Water Adt,
whereby the Board “may, pending investigation and congderation of an gpplication, grant
to the gpplicant a temporary permit to use water for such period and on such conditions as
the Water Board may think fit'. The Board may grant a temporary permit, which is vaid
in mogst cases for a period of one year. Not having the dtatus of a water right, this a
permit that dlows a person to use water for a specific period of time until such a time as
documentation or relevant data is avalable or to use public water before the Board
convenes to congder the right for a permanent grant. These permits are issued faster than
norma grants because there is less scope for public participation.  This is an internd
circulation of amemorandum congisting of relevant data associated with the application.

Right of Appeal
Under the Act in Section 29, any person who is aggrieved by a decison of the Water
Board may, within thirty days, gpped to the High Court againg such decision.

Easements

Pursuant to Section 36 of the Water Act, the granting of any water right to a person does
not authorise the exercise of any easement or other right on or over the land of another
person. The Water Board may a it's discretion grant to a person having the right to take
water or supervise or control the use of water a right of storage, a right of passage or a
right of abutment or any of dl such rights or awy other rights as the Water Board may fed
necessary (s.37). The granting of such does not, however, give the person acquiring such
rights a proprietary interest in respect of the land.

Easements play an important role in the exercise of water rights. This is where the
adminigrative system is progressve because it factors in access everyone. Three forms
of easements are recognised under the Act:

Right to Sorage

The right of storage, provided for in Section 39 of the Act, is the right to occupy the lands
of another person by submerging it with water by means of a dam or weir. This happens
where a water rights holder does not have a suitable Site to construct works, but a suitable
dte exigs on some neighbouring property. The two parties may reach agreement as to
the portion of land to be submerged the proportionate costs towards congruction and the
amount of water to be abstracted as compensation for the land lost under water. In most
cases, the persons concerned either for a corporate body under thetitle of the dam,



thereby carving out portions of the area of the dam from their title deeds and the dam
becomes an entity on its own.

Right to Passage

This is where a person finds that the lands currently being occupied do not abut the
sream and yet irrigation has to take place. The person then passes ether underground
pipes or a lined cand through lands belonging to another in order to reach a sream or
river. Such a person has the right of access to the works for the purposes of nspection
and maintenance of the works (s40). Under Section 40(2) the landholder is entitled to
use an amount of water that corresponds to the share of funds contributed or land
inundated.  Further they have a right of access to endble them mantain the cand or
pipeine. The Water Board may aso grant a right of easement of passage to anyone to
pass works aong a public road and issue conditions for the proper use of works to ensure
the prevention of danger and inconvenience to the public.

Right of Abutment

Every dam or weir that is congructed across the bed of stream or river must have one of
its walls on ether sde of the stream. In the case where the land on the other sde is
occupied by another person, the Water Board mar grant to anyone the right to abut one
wall on another person’s land. In such cases, the owner upon whose land the weir or dam
will abut is entitted to demand a proportionate share of water for his own use as
compensation for the lands that have been submerged by water. In some cases the two
parties arrive a some form of arrangement to satisfy each party’ s requiremen.

Pursuant to Section 45, dl easements must be registered with the Registrar of Lands and
Deeds within three months of being granted.

Pollution

The Water Act imposes a direct obligation on users of weater not to cause any pollution.
Under Section 55 of the Act, any person who wilfully or through negligence pollutes or
fouls any public water S0 as to render it harmful humans, animas or vegetation is guilty
of an offence. On the Water Board, the Water Officer has the duty to ensure that public
dreams are not fouled and to ingil measures that agpplicants may put into place to
forestdl pollution. This responghbility is shared with the Environmentd Council of
Zambia

Statutory Instruments
Under Section 46 of the Act, the Minigter is empowered to make regulations through
dgautory indruments. Among the existing regulaions include:

1. No. 20 of 1993, Water Board (Fees and Charges) Regulations
Water has an economic vaue and these regulations lay the basis for charging users of
water for the water they abstract

2. No. 53 of 1994, Water Board (Water Measurement) Regulations



These regulaions give the Board power to indruct the establishment of water
measuring or hydrographic stations on aress it consders necessaty and beneficid to
water right holders.

. No. 119 of 1994, Water Board (Works) Regulations
These regulations are amed a regulaing the design and congruction of al hydraulic
dructures.  In addition the Water Board may destroy any unlawful dructure if it

deemsit necessary.
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7.0 STRATEGIES FOR ENHANCING STAKEHOLDER
PARTICIPATION IN THE POLICY AND LEGISLATION
PROCESSESWITHIN THE NATURAL RESOURCES SECTOR.

It can be observed from the changes in the legd regime that natura resource conservation
practices have been split into sub-sectors (Fisheries, Forestry, Water and Wildlife, etc.)
with each sub-sector developing new inditutions A number of these regimes have,
within them, provisons for community participation or community based practices. It
can be further noted that a number of these inditutional and legd regimes have developed
and are being developed on the assumption that they will be to a great extent sdf-
financing from returns to be drawvn from the sarvices they provide. The fragmenting of
the natural resource conservation activities does not provide for an integrated or holistic
goproach to natura resources management though this is what each sector is purporting
to be working towards as highlighted in their respective satements of policy. All natura
resources are a part of one interdependent system. It can be argued that the fragmentation
of roles is not compatible with rational naturd resources management. The implication is
adso that one sector, the natural resources sector, is being serviced by too many
inditutions (including community based organs) some of which have the same roles and
dl are chasng after the same financid resources from more or less the same users of
these resources.

It is againg this background that key stakeholders beyond Government should begin to
drategize on how they can influence policy and legidaion processes which treditiondly
are within the purview of the State and in most cases than not tend to be closed and are
unknown to key stakeholders. The cregtion of a natural resources consultative forum is a
good idea in as far as the promotion of the bottomrup approach to policy and law
formulation is concerned.  However, in order to be effective the Forum will have to
address indtitutiond dtructures as well as effective participation of stakeholders within the
natura resources sector. The review has outlined policy and legidation processes within
Government with a view to exciting debate on the suitability of the processes in question
and as a dating point for effective engagement of stakeholders in policy and legd
formulation processes.

An asessment made from interviews conducted with state and non-state actors suggest
the following as being possble drategies that the Forum of stakeholders could employ in
trying to enhance and redise community based naturd resource management.  The
following are some of the strategies the Forum can use:

1. In the area of policy and legidative formulation the Forum will have to, as a matter of
priority and urgency, court Cabingt Office and in paticular the Management
Devedopment Divison under which the Public Sector Cepacity Building Project is
being managed with a view to giving input to the on-going review of policy and legd
formulation processes. This will afford the Forum an opportunity to have non-state
actors fegture prominently in policy and legidative formulation, especidly during the
intial stages.



. Forum members will need to be thoroughly inducted in policy and lega formulation
procedures of Government so as to make it possble for the creation of a tracking
system within the Forum. The tracking system is intended to keep Forum members
and through them al other key dakeholders informed on the satus of policy and
legidative devel opments within Governmen.

. The Forum will have to edablish contact and on a regular bads court the
Parliamentary Subcommittee entrusted with naturd resources sectors as a means of
lobbying legidators and a the same a means of checking the Executive through the
Action Taken mechanism.

. The Forum will need to identify friends of the Forum from within government and
beyond with a view to influencing public opinion and perceptions leading to possible
change. Friends of the Forum should include technocrats within Government line
Minidries entrusted with initiation of policy and legidation and co-operating partners
of the State cgpable of providing both financial and technica support necessary for
effecting change and new devel opments.

. The Forum will do wdl by having smdl working groups that will specidise in
gpecific naturd resources 0 as to enhance effectiveness and efficiency and to build
the requisite expertise and contact with rdevant authorities. The Forum should a dl
cods mantan condant links with Cabinet Liason Officers of line Minidries deding
with natural resources and should specifically maintain congtant links with gaff of the
Policy and Andyss Co-ordination Divison a Cabingt Office and lawyers within the
Attorney-Generd’s Chambers and in particular the Legidative Drafting Department
for purposes of enhancing the tracking system aluded above.

. The Forum will have to, as a matter of urgency, faclitate the establishment of
community based resource boards or inditutions so as to enhance information from
the locd leved to the Forum a nationd level. In this regard, community resource
bards will require to have lega persora as a matter of urgency and will need capacity
building in understanding policy and legidative measures in the naturad resources
sector.  In this regard, it is further suggested that policies and laws affecting the
various community resource boards should be smplified and trandaed into
languages loca communities can read and understand best.
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