
Formation

Mutual Assent

Offer Made

Offer still open
& UCC 2-205 firm offer

Offer accepted
& UCC 2-206 shipment
/ non-conformance of goods
(2-207 additonal terms)

Consideration

Bargained-for exchange

Promissory Estoppel

Restitution; quasi-contract

Defenses to Formation

Capacity

Public policy

Fraud / Mistake

Writing
- Statute of Frauds
- Parole evidence rule

- applicable law or kind of contract

- services or goods

- common law or UCC

- pure or mixture

modification?

UCC 2-209

see below

Modification

Issue Common Law UCC

Mutual Assent Yes Yes

Consideration Yes No

Writing Required
(if it was req’d for orig K)

No Yes
(unless K is under $500)
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Performance

Conditions

Are there conditions?

- express

- implied

- constructive

cond prec

concur cond

cond subseq

Have the conditions
been satisfied?

If the cond have not been
satisfied, are they
excused?
- waiver
- breach
- forfeiture

Discharge

Is the performance
discharged?
- impossibility

- illegality
- death
- destruction

- impracticability

- commercial frustration

Breach

Anticipatory or prospective?
- adequate assurances (UCC)
- retraction (UCC)

Present
- minor
- material

Relief for the breachor
- minor

- substantial
performance

- material
- time to cure

- total
- divisible K
- restitution
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Remedies

Damages

Liquidated

Expectation

- implied

- constructive

Reliance

Restitution

Value of benefit conferred

Injunction

Specific Performance

Rescission

Reformation
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Damages

Expectation

Natural / Standard
- General measure of damages
- No formula for expectation damages

(common sense based on fact)
- Sale

- Real property
- Seller (market K)
- Buyer (market K)

- Goods
- Seller

- Market K (resale)
- resale and lost value

- Buyer
- Market K
- Cover K

- Services
- Employment

- Employee (lost wages/earnings)
- Employer (extra cost)

- Construction
- Builder (profit & cost)
- Owner

- Cost of completion
- Diminution in value

Consequential

General Measure of Damages =

natural  +  consequential  +  incidental

- cost avoided  -  loss avoided (mitigation)

Restitution

Grounds

- Mistake

- Breach

- Unenforceable K

Measure of Recovery

- Breach

- Aggrieved party

(value to breachor)

- Breachor

(value conferred minus damages)

- Unenforceable K

- Specific amount

- Reasonable value

Specific Performance

Definite & Certain K

Inadequate remedy at law

Feasible Decree

- jurisdictional problems

- supervision problems

Mutuality of remedy

- Traditional

- Modern

- Need for security for

performance

Defenses

- Statute of Frauds

- Laches (statute of limitations)

- Unfairness

- Unclean hands

- Hardship

- Misrep & mistake

- Bona fide purchasers
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Third Party Beneficiaries

TPB Formation

Intended

- creditor

- donee

Incidental

TPB Performance

Modify / Rescind

- Not vested

- Vested

TPB Remedies

A vs B

Creditor - yes

Donee - no money damages

C vs B

Promisor’s defenses are good

against TPB

C vs A

Creditor - yes on underlying

promise

Donee - no

A - promisee

B - promisor

C - TPB
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Assignment of Rights

Formation

Effective prohibition

Increase of obligor’s

duty or risk

Existing or expected

future rights

Performance

Effective assignment

Revocation and

priorities

Remedies

A vs B

C vs B

Direct cause of action - yes

B has same defenses against

C as against A

(stands in A’s shoes)

C vs A

Implied warranties - yes

A - obligee / assignor

B - obligor

C - assignee

Contracts chart based on Prof Tallmer’s chat 2001/08/14 Produced by Steve Furlong. Released for use by CUSL students and faculty



Delegation of Duties

Formation

Delegable duty

Consideration

Performance

Effective delegation

Revocation and

priorities

Remedies

B vs A

Delegation - yes

Novation - no

B vs C

Direct cause of action - yes

C has same defenses against

B as against A

(stands in A’s shoes)

A vs C

General breach issue

A - obligor / delegator

B - obligee

C - delegatee
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