Christine A. Monta





“We seem, as it were, to have conquered and peopled half the world in a fit of absence of mind.”

· Sir J. R. Seeley, English classicist, historian. The Expansion of England,    

Lecture 1, 1883

The history of colonialism carries with it the conflicting impulses to both condemn its reckless momentum and to postulate the deliberateness of its evolution.  However, to accept wholeheartedly Seeley’s assertion that British imperialism developed in a state of obliviousness would ignore the conscious and systematic decisions made by both the colonizers and their indigenous subjects.  Certainly the colonizing nations may not have realized the full extent and impacts of their increasingly overwhelming urge to conquer.  Nevertheless, they undertook the processes of colonization with certain established principles that guided their interactions with the people they were conquering.  Understanding a history of colonialism requires assessing how the colonizing nation dealt with the legal status of the indigenous population, and to what degree various societal principles influenced the legal position these conquered peoples assumed.
Recent controversies over indigenous land rights and legal ethics in Australia reveal the importance of studying colonial legal theory with respect to the Aboriginal people.  The 1992 trial of Mabo v. Queensland saw the culmination of a series of late 20th century legal appeals to the principle of Native Title.  As Aboriginal scholar Henry Reynolds reports, “In Mabo the High Court decided that… while the Crown gained the so-called radical title to the land, the indigenous people continued to maintain a legal interest in their ancestral territories which survived until it was formally extinguished.”
  The decision proliferated a subsequent reparations movement, still ongoing, that seeks both official apologies for the historical maltreatment of Aborigines as well as actual recompense in the form of reallocating land to various tribes.  Until Mabo, however, the colonial legacy of the terra nullius principle bound Australian Aborigines to a legal position that neither recognized their ancient territorial claims to the land nor granted their customary laws sovereignty.  To understand the importance of Mabo, then, we must understand the process by which Aborigines came to hold the legal status they later sought to overthrow.

A history of the treatment of Aborigines implies a history of the understanding of Aborigines.  Changes in the way colonial law regarded Aborigines undoubtedly entailed changes in the way those creating colonial law perceived their Aboriginal subjects.  The study of man, formalized as ethnology and later anthropology, thus constitutes a crucial element in the development of the Aboriginal legal position.  But what was the role of anthropology in this development?  Stated differently, what was the relationship between the science of anthropology and the Aboriginal legal theory that manifested in colonial native policy?  One may propose that the power of anthropology as a science determined the political decisions that affected Aboriginal legal status.  Conversely, one could suggest that the financial and political power of the colonial government placed anthropology in a dependent state, such that it existed solely to serve the interests of the colonial project.  A third alternative might suggest that the relationship between anthropology and legal theory was tenuous at best, and that the changes seen within those fields reflect nothing more than the blind momentum of an indeterminate colonial expansion.  

In this essay I explore the nature of this science-law relationship in Australia, focusing on its development throughout the 19th century and into the early years of Australian nationhood (after 1901).  First, I outline the course of legal theory with respect to Aborigines, singling out four distinct legal positions attributed to Aborigines during the 19th century.  I then discuss the development of anthropology in 19th century Australia, paying particular attention to the enduring ties between the emerging science and colonial politics.  Finally, I analyze the relationship between the legal developments and anthropological study during this time.  I argue that, contrary to the alternatives posited above, Aboriginal legal theory and anthropology in Australia were related not causally but complementarily, propelled by the greater force of British scientific and social thought.  Changes in the British social understanding of societal progress and the nature of man provoked consequent changes in both the institutional study of man—anthropology—and in the institutions that determined how men were regarded under the law.  In this way, I argue, anthropology and Aboriginal legal status, closely linked by colonial politics, became defined by the larger scientific principles that moved them.

Land and Law: The Changing Rights of the Aborigine 

Settled or Conquered


By the time the First Fleet set sail in 1787, a philosophical tradition was in place that would render the Australian continent officially uninhabited in the eyes of the British government.  The existence of Aborigines was certainly known to British officials; both Cook’s and Banks’ accounts from the Endeavour voyage of 1780 refer frequently to the native presence.  Indeed, Parliament’s orders to Captain Arthur Phillip (soon to be first Governor of New South Wales) express a desire to show “amity and kindness” to the natives, and instruct him to form friendly relationships that would prove mutually beneficial.
  Over time, however, the colonials’ underestimation of the number of Aborigines (thanks to Cook’s description of the land as “thinly peopled,”) as well as their persistent encroachment on Aboriginal resources, led to conflicts over land that were often fatal to both British and Aborigines.  The question of Aboriginal right to Australian land, ceremoniously claimed by England, thus became salient in the early years of colonization.  Legal arguments centered around the issue of settlement versus conquest.  Settlement of New Holland, as Australia was then called, was premised on the assumption that the native inhabitants held no territorial claims to the lands they occupied; if, on the other hand, England was considered to have conquered the Aborigines, then the natives’ previous right to the land could not be denied.  In almost every court case involving property disputes, judges or arbiters made reference to either or both of two major documents:  Emmerich de Vattel’s Law of Nations (1758), a foundation of subsequent international law, and William Blackstone’s multi-volume Commentaries on the Laws of England (1765).  These works helped to shape the British government’s view of Australia as territory settled, not conquered, by the Crown.  Consequently, they relegated the Aborigines to a status of occupants—not owners—of the land, a status they would maintain until the recognition of Native Title in 1992.


A Swiss jurist, Vattel delineates in 500 pages the principles of nationhood, from sovereignty to war, from commerce to justice.  Of these 68 chapters of dense, proscriptive text, only two directly address the appropriation of already occupied lands, and these are cited repeatedly in Australian jurisprudence.  In the chapter entitled “Of the Establishment of a Nation in a Country,” Vattel describes the nation’s relationship to the land it occupies.  He states that a nation is settled if it inhabits a country, “whether that nation has emigrated thither in a body, or that the different families of which it consists were previously scattered over the country, and there uniting, formed themselves into a political society.”
  In this passage, the political unity of inhabitants is vital to Vattel’s definition of the national state.  Thus, inability to demonstrate unity amongst peoples disallows reason to consider them a nation.  In the following section, Vattel addresses a question made relevant by Europe’s discovery and exploration of distant parts of the globe.  He wonders “whether a nation may lawfully take possession of some part of a vast country, in which there are none but erratic nations whose scanty population is incapable of occupying the whole.”  Reminding us that nations are only entitled to as much land as is needed to support their peoples, Vattel produces this remarkably influential passage:

Their (the natives’) unsettled habitation in those immense regions cannot be 

accounted a true and legal possession; and the people of Europe, too closely pent up at home, finding land of which the savages stood in no particular need, and of which they made no actual and constant use, were lawfully entitled to take possession of it, and settle it with colonies.

Though such a statement would suggest that natives would bear claim to some, though not all, of the land they inhabit, the next chapter denies such a claim.  There Vattel defines settlement as “a fixed residence in any place with an intention of always staying there,” and argues that “a man does not then establish his settlement in any place, unless he makes sufficiently known his intention of fixing there, either tacitly, or by an express declaration.”
   Thus, within a span of five pages, 1% of his entire work, Vattel effectively defines the Aborigines of Australia as an unsettled, disunited group with no true possession of the lands they inhabited.  It was this view that would guide colonial courts when faced with conflicts between invading settlers and resistant Aborigines.


Whereas Vattel issued rules for regarding Australia as essentially unclaimed prior to English arrival, Blackstone established the distinction between settled and conquered lands.  In his chapter titled “Of the Countries Subject to the Laws of England,” Blackstone outlines the relationship of Ireland, Scotland, and Wales to the English kingdom before moving on to the “more distant plantations in America, and elsewhere.”
  Here, he argues that the right to lands acquired either through discovery or through conquest “are founded upon the law of nature, or at least upon that of nations.”
  If England discovers the country uninhabited, English laws immediately preside over the land.  However, if England conquers or annexes countries “that have already laws of their own,” then England cannot impose its laws unless the “king” of the conquered land changes them himself or unless the country’s laws “are against the law of God.”
  This outline thus distinguishes conquered lands from settled lands by three criteria: conquered lands are inhabited, conquered lands have a system of laws in place, and conquered lands are politically unified under a king.  Though the Australian continent clearly contained people prior to the British, colonials rejected Aborigines’ legal right to the land by virtue of their apparent lack of laws and a single political leader.  Consequently, the notion that England settled, not conquered, Australia became standard and was formalized in Attorney-General v. Brown (1847).  This doctrine of terra nullius, which held that the land was legally unoccupied prior to English arrival, received support throughout the century and was finally established authoritatively in Cooper v. Stuart (1889), wherein the Privy Council of England declared that, in 1788, the colony “consisted of a tract of territory practically unoccupied, without settled inhabitants or settled law.”
  This settlement view of Australia maintained its prominent position in Australian law throughout the 20th century, and was not formally challenged until Mabo v. Queensland in 1992 legitimated the Aboriginal claim of Native Title.

Customary Law and the Status of Aborigines


Though the settlement view of Aboriginal land rights remained stable late into the 20th century, a dynamic theoretical discussion on Aborigines’ legal status persisted, influenced in part by the settled versus conquered debate.  In the first decades after settlement, the Aborigines’ relationship to English colonial law fluctuated considerably.  While later views came to be accepted as perpetual and axiomatic, Australian legal historian Alex Castles argues, “Viewed in the perspectives of the first half of the nineteenth century doubts and problems were raised on the position of the Aborigines in a variety of ways.”
  Provoking little argument was the question of Aboriginal legal accountability in violations of the Colonials’ persons or property.  Naturally, offences against British subjects warranted consideration before a British court of law.  Matters became more complicated, however, in situations involving Aboriginal offences against other Aborigines.  If Aborigines were to be incorporated as British subjects, they would deserve full entitlement to protection under British law.  On the other hand, some colonial authorities argued that though the Aborigines were considered “unsettled,” they nevertheless possessed their own system of law, however crude in comparison to the English system, and could not be held to British standards in violations against one another.


In June, 1829, a critical precedent emerged in the Supreme Court of New South Wales favoring this “plurality of laws” point of view.  The case of R v. Ballard brought charges against an Aborigine, dubbed ‘Dirty Dick’ by colonial magistrates, for the “wilful [sic] murder of another aboriginal native.”
  Both judges presiding concluded that the case between two Aborigines was beyond the jurisdiction of the English court; the distinction between their arguments, though narrow, affords some insight into the complexities of the plurality perspective.  Chief Justice Francis Forbes first established that no prior case existed wherein the British government interfered in a dispute among natives.  He then moved to argue that “the savage is governed by the laws of his tribe…. They make laws for themselves, which are preserved inviolate, & are rigidly acted upon.”
  Unlike laws of a “civilized state,” Forbes explained, the Aboriginal system did not require citizens to hand over their natural rights in exchange for protection of law.  On the contrary, Aborigines, “living in the uncontrolled freedom of nature,” retained their natural rights and were thus governed by a system of natural justice.
  Though this application of an Hobbesian state of nature neglected to recognize the complexities of the Aboriginal governing system, it nevertheless accorded Aborigines the right to maintain the rule of law “which is perfectly agreeable to their own natures & dispositions.”
  Such a philosophy of natural law, positing universal moral principles, had the capacity to respect Aborigines “as a people equal in status to non-indigenous people.”
  Because Aborigines possessed their own system of natural justice, Forbes concluded, the English courts had no right to interfere with that system.


Like Forbes, Justice Dowling also acknowledged the lack of precedent for English interference in matters among Aborigines.  However, whereas Forbes emphasized the existence of Aboriginal laws, Dowling implicitly recognized those laws (referring to Aboriginal “institutions”), but focused his argument on the absence of Aboriginal consent to English law.  He states explicitly in his opinion:

Until the aboriginal natives of this Country shall consent, either actually or by implication, to the interposition of our laws in the administration of justice for acts committed by themselves upon themselves, I know of no reason human, or divine, which ought to justify us in interfering with their institutions.

Thus, not only did Aborigines possess laws, Dowling argues, but they could not abandon those laws except by consenting to adopt foreign ones.  Even more enlightened was Dowling’s description of Aborigines as “a race of people, who owe no fealty to us, and over whom we have no natural claim of acknowledgment or supremacy.”
  Contrary to Enlightenment classifications of races, espoused by Blumenbach and other scientific intellectuals, which placed Europeans in hierarchical superiority over all other races, Dowling explicitly rejected the notion of racial supremacy, at least in a legal context.  The combined opinions of Justices Forbes and Dowling therefore established three critical points concerning Aboriginal legal status: (1) Aborigines had and continued to live according to their own system of natural laws, (2) in disputes amongst themselves, Aborigines retained their own laws unless they actively consented to English laws, and (3) in disputes between colonials and Aborigines, English law prevailed.  Thus, while a plurality of laws was recognized, the discrepancy between application of laws in the latter two conditions left Aborigines’ status as British subjects in a tenuous position.  If Aborigines received protection against colonials but not against themselves, could the English crown consider them full subjects? 


The question of Aboriginal status, as well as the relevance of Aboriginal customary law, received due attention in the case of R v. Murrell (1836), just seven years following R v. Ballard.  It is generally understood that the Murrell case overturned the Ballard decision, though clearly not without a great deal of argument.  Interestingly, the case was initiated at the request of an Aborigine named Bowen Bungaree to prosecute Murrell, and another man named Bummaree, for the murder of two Aborigines.
  Initially, the proceedings hit a number of difficulties: no “Jury of Blackfellows” could be secured per the defendants’ request, the prisoners’ attorney “was ill in bed and could not attend,” and no Aboriginal witnesses could be sworn on the Bible, “as they did not believe in a future state.”
  Despite these obstacles, the Court appointed an impromptu Counsel for the defendants and allowed the case to proceed, though defense counsel contended that the case should be dismissed.  According to Castles, the main argument offered by the defense appealed to the existence of Aboriginal customary laws, an existence established by Forbes and Dowling in Ballard.  Through his interpreter, Murrell “argued that what he had done was a recognised revenge-killing under tribal law following the murder of his brother.”
  In this case, then, he should be tried according to the dictates of tribal law.  Unfortunately for the defense, the Aborigine called to provide testimony as to native customs was not admitted, as Aboriginal customs were “decided by the Court as having no influence on the case.”
  Consequently, the case went to the Civil Jury with no witnesses and little testimony as to the actual facts of the incident.  That a case between two Aborigines reached the jury at all, however, was unprecedented, and the Court’s jurisdiction to try such a case became a greater point of contention than the actual decision (which, in the end, resulted as Not Guilty).


In his judgement of the case, Justice Burton addresses the question of the Court’s jurisdiction with direct appeal to both Vattel’s “Treatise” and Blackstone’s Commentaries.  He argues, in an almost exact paraphrase of Vattel, that although the Aborigines were considered “ free and independence people,” they were neither populous nor civilized enough “to be entitled to be recognized as so many sovereign states governed by laws of their own.”
  Because the Aboriginal groups were not accorded sovereign nation status, they could not rightfully possess any land (according to Vattel’s Bk. II), and thus the Crown of England claimed Australia “before unappropriated by any one.”
  The land, therefore, was to be treated as an extension of English soil, and English law was to govern all activity as though committed in England.  Furthermore, since Aboriginal groups did not constitute sovereign nations but merely “wandering tribes,” such groups were to be treated as foreigners living within British territory, rather than “domestic dependent nations,” as the Cherokee Indians had been declared by the United States in 1831.
  In a remarkably subtle pronouncement, Justice Burton concludes, “There is no distinction in law in respect to the protection due to his person between a subject living in this Colony under the King’s Peace and an alien living therein under the King’s Peace.”
  In this manner, Burton effectively avoided the controversial step of declaring Aborigines British subjects, while nevertheless proposing that Aborigines be afforded all the protection (and, in turn, the legal responsibility) of British subjects.  Thus, declaring both Vattel and Blackstone as “the authorities for these positions,” Burton, in his judgement of Murrell, stabilized the fluctuating legal status of Aborigines and established, once and for all, that they be treated as foreigners fortunate enough to occupy British soil.


The use of Vattel and Blackstone to justify this view of Aboriginal rights was not, however, inevitable.  In a letter to the Sydney Herald published May 5, 1836, just a week before the case went to trial, an anonymous “Correspondent” provided a dissenting opinion to those supporting prosecution of Murrell.  In addition to questioning the fairness of the trial—indeed, our Correspondent as much as prophesied the troubles in securing native witnesses and jurymen that would arise—the letter’s author raised two major objections to the case: first, that Aborigines possessed their own laws, and second, that Aborigines could not be held accountable to British laws, of which they were not conscious.  Citing the passage in Vattel upon which Burton would rely almost exclusively to reject Aboriginal sovereignty, the Correspondent remarks, “It is not explained why this want of position as to strength and government should incapacitate them from making and putting into execution laws for the regulation of themselves.”
  In other words, the lack of Aboriginal nationhood according to Vattel’s criteria did not necessarily translate into the absence of an Aboriginal legal system.  Beyond arguing the existence of Aboriginal laws, the author went further in declaring the Aborigines unanswerable to British laws, for their linguistic discrepancies and “helpless and unenlightened” nature rendered them ignorant.  He likens the subjection of laws to ignorant persons to “the cruelty and injustice of an ex-post facto law,” and cites, of all people, William Blackstone as the scholar who made notifying the public of laws a requirement of any just legal system.
  

Despite such dissenting opinion, the Murrell decision, and Justice Burton’s remarks, became a crucial precedent in the treatment of Aborigines as subject to, though not subjects of, the laws of the British State.  In 1860, the decision was upheld in two separate cases in Victoria, five years after the state earned its governing autonomy from New South Wales.  In February of that year, the Melbourne Criminal Court tried an Aborigine named Mun-gett (called Peter by the whites) for the rape of a young white girl.  Peter’s counsel plead against the court’s right to try the case, arguing that “Mun-gett did never become subject to, or submit himself or otherwise acknowledge allegiance to, our said lady the Queen.”
  Despite the plea, the case was held, Peter was convicted, and a special trial was brought to the Supreme Court in June to assess the Court’s jurisdiction.  In the end, Peter’s conviction was upheld, the presiding justice arguing, “So long as the aboriginal was protected by the law, he was also to be held amenable to the law.”
  Several months following R v. Peter, another Victorian court tried an Aborigine named Jemmy for the beating death of his Aboriginal wife.  In R v. Jemmy, the defense cited the coexistence of English common law and customary law in other colonies, such as Ireland and North America, and argued that the Crown must demonstrate its supercession of customary law before Aborigines can be held accountable to English law.  However, as with R v. Peter, the Court asserted its right to hear the case, Chief Justice Stawell arguing that “the jurisdiction of the court is supreme, in fact, throughout the colony, and with regard to all persons in it.”
  Thus, both Jemmy and Peter maintained the principles of R v. Murrell in declaring Aborigines subject to British law in any infraction.  Nevertheless, as Cooke demonstrates, controversy over the sovereignty of Aboriginal customary law was by no means stifled.  On the contrary, arguments ranging “from sophisticated legal analysis of precedent to off-the-cuff oration based on beliefs about the customs of the uncivilized” dominated the discourse objecting to the Court’s jurisdiction.
  Though the Peter and Jemmy decisions further codified the retraction of Aboriginal customary law, the “plurality of laws” perspective remained a vital voice within legal debates.

Assimilation and Accountability

The Murrell decision, and subsequent cases that upheld it, placed the Aborigines in a unique position with respect to the British government.  While it was understood that Aborigines recognized their own system of laws and punishments, the Aborigines were still considered accountable, as inhabitants of British soil, to the laws and regulations set forth by the Crown.  Though this ruling denied Aborigines the sovereignty of their own customs, it nevertheless accorded them a certain degree of humanity that had heretofore been in question.  That Aborigines were to be held responsible for their own actions under British law implied that they were capable of actively behaving either in accordance with or against those laws.  While they may not have understood British law, or even realized its existence, Aborigines were nevertheless expected to abide by it and, so long as they did so, could benefit from the law’s protective capacity.


Through the second half of the 19th century, however, sentiments shifted such that Aborigines’ responsibility for themselves became overshadowed by the law’s intent to “protect” them.  Though colonial law still considered Aborigines legally reprehensible for their actions, colonials came to view the indigenous people as helpless, their behavior not as actions but as reactions to the shock of colonization.  An 1858 editorial in the Argus described the Aboriginal condition as “analogous to that of an infant, as yet incapable of self control, innocent of the knowledge of good or evil, and destitute alike of foresight and experience.  Therefore, he requires protection.”
  Though the presence of Aboriginal protectorates was nothing new—they dated back to the earliest humanitarian movements, to be discussed in the next chapter—the desire to improve the quality of the Protectors, and to extend their control, grew increasingly more imminent as the effects of colonial influence manifested.  Following the recommendations of a Select Committee in 1858, the Australian colonies began reserving localities on which to settle and employ large groups of Aborigines.  These reserves became universally popular, for they satisfied many parties with conflicting aims—those who wished to prepare Aborigines for white society, those who wished to compensate Aborigines for their stolen land, and those who wished to “rid society of an unsightly minority group.”
  For the colonial government, however, the primary purpose of these reserves was to protect Aborigines “from the vices and diseases of white men.”
  Again, the Aborigine assumed an ambiguous position: though accountable to British law, he was no longer considered capable of consciously choosing to abide by it.  In a sense, then, later colonial opinion sought not only to protect Aborigines by the law but also to protect them from it, by removing them from situations in which they would be compelled toward criminality by the influence of white depravity.


By the late 19th century, the means of protection again shifted, this time with distinctly racial overtones.  Though reserves had effectively segregated much of the black population, conditions on them were poor and “no habits of self-reliance were cultivated” in the stationed Aborigines.
  As a result, colonial governments began to see assimilation of half-caste Aborigines into white society as a better strategy to encourage their development than isolating them from whites.  Examining two Aboriginal Protection Acts from the state of Victoria elucidates this shift in philosophy, as Victoria was the first of all the colonies to espouse assimilation as a policy. 
  In 1869, Parliament passed a bill “To provide for the Protection and Management of the Aboriginal Natives of Victoria.”
  The 1869 Act contained four main provisions: (1) it established a Board for the Protection of Aborigines (which replaced the Central Board for Aborigines
), (2) it gave the Governor the authority to determine the terms of Aboriginal residence and employment, (3) it declared buying Aboriginal goods or selling liquor to Aborigines a crime, and (4) it deemed “every aboriginal half-caste or child of a half-caste… or child habitually associating and living with aboriginals” to be Aboriginal under the law.
  In sum, the 1869 Act made the reservation movement that had casually emerged now a legal and systematic program, sanctioned by Parliament, and applicable to all inhabitants showing Aboriginal features, both physical and behavioral.


 By the 1880s, however, discontent toward the reservation system festered on all sides.  The Aborigines reacted to the increasing institutionalization of their lives by banding together in resistance; tactics ranged from strikes, to threats of destructive behavior, to using their newfound skills, such as writing, to protest poor conditions.  The Board, on the other hand, grew frustrated at these Aborigines’ acts of insubordination and sought to make the Aboriginal stations more manageable for the Protectors.  They found their solution to this problem in reconfiguring the legal definition of Aborigine.  As M.F. Christie, a scholar of colonial Victoria, notes, “Now, according to the amended Act, ‘Aborigines’ were full bloods, half-castes over thirty-four, female half-castes married to ‘Aborigines,’ the infants of ‘Aborigines,’ and any half-caste who was licensed by the (Board) to reside on a station.”
  In other words, the new legislation limited the category of Aborigine to a fraction of the earlier definition, thereby removing a large percentage of individuals with both white and Aboriginal blood from the stations.  Christie remarks, “It is a bitter irony that many of those Aborigines who fought so strenuously to improve conditions on the stations… were themselves forced to leave after 1886.”
  Perhaps an even harsher irony was the legacy the Act left for the Aboriginal culture.  Patrick Wolfe, from the Institute of Postcolonial Studies in Melbourne, explains, “Assuming continued ‘miscegenation,’ the policy of leaving behind a ‘full-blood’ population as the only officially recognized Aboriginal category would ensure that this category became an ever-dwindling one.”
  Stated differently, if sexual relations between whites and Aborigines continued to persist as expected, fewer offspring would legally qualify as Aboriginal, and thus Aborigines as a culture would die out.  Thus, while this assimilation policy professed to help Aborigines thrive in colonial society, in actuality it sought to phase out the concept of the Aborigine entirely.


The shift from a segregation program to an assimilation policy marked yet another crucial change in the way Aborigines were regarded under the law.  As we saw from the R v. Ballard decision, early 19th century colonial law recognized Aborigines as a distinct cultural group who retained their own laws in matters amongst themselves.  With the overturning of Ballard through the R v. Murrell case, colonials acknowledged the existence of Aboriginal customary law but determined that British law should protect Aborigines in all circumstances, including cases within their community.  Thus, the Murrell decision deprived Aboriginal law of its sovereignty, but at the same time attributed to Aborigines a degree of individualism and humanity in their responsibility under British law.  However, this individualism fell to the wayside when, in the 1860s, Parliament made the segregation of Aborigines onto “protective” stations official policy.  Though Aborigines were still technically accountable to British law, policymakers argued that Aborigines, as a cultural group, were helpless and that their actions were determined not by their own conscious will but by their unfortunate interactions with colonial society.  Along with their freedom, then, Aborigines on reservations lost both their individuality and their capacity to guide their own behavior.  With the emergence and implementation of assimilation policy at the end of the century, Aborigines faced losing their distinctness as cultural beings as well.  By limiting the scope of the Aboriginal definition and attempting to integrate any Aborigines with white blood into white society, colonials sought to phase out Aborigines as a cultural category.  Though most colonials treated half-castes as inferior Aborigines, under British law they held the contradictory position of being whites, accountable to white laws and capable of white civilization, while simultaneously being blacks, subject to colonial encroachments on their political rights for their own good.  This untenable legal status carried over into Australian federal law (after Confederation in 1901), and culminated in the Aborigines Protection Act of 1909, which legalized the forced removal of half-caste children from their Aboriginal kin.
  The thousands of Aborigines removed as part of this Stolen Generation thus serve as living symbols of the paradoxical legal status of Aborigines at the turn of the 20th century.

“Political Science” in the 19th century
“Science has fulfilled her function when she has ascertained and enunciated truth.”  

· Thomas Huxley, Evidence as to Man’s Place in Nature, 1863

“The progress of events and the rapid march of science in our country are very wonderful, but the progress of events in the eastern hemisphere at the present moment is still more amazing: Christianity and civilization are marching over the world with a rapidity not fully known or estimated by any one nation.”

· George Grey, Journals of Two Expeditions of Discovery in North-West and Western Australia, 1841

From its outset, anthropology in Australia was inexorably tied to the politics surrounding Aboriginal legal status.  The earliest signs of ethnological inquiry in Australia originated in the general Aboriginal humanitarian movements centered in London.  In 1837, the British Parliament created a Select Committee on Aboriginal tribes to assess the Aboriginal situation throughout the colonies and to make political recommendations to the government.  Their main suggestion regarding the Australian colonies was that Parliament should fund official Protectors who would learn the native languages and customs and who would permit Aborigines to continue their subsistence activities.  In 1839, several members of the Select Committee formed the London-based Aborigines’ Protection Society (APS), an organization that would promote the establishment of colonial Protectors and publish reports from colonial administrators on the conditions of the natives.  Though primarily a humanitarian group, some members of the Society “took the opportunity to emphasize its potential value for science as well.”
  Efforts were made to draw a list of “queries” that would help travelers making contact with natives to obtain valuable pieces of scientific data. 


For those members with more scientific interests, however, “it was soon evident that the priorities of the Society lay in political humanism rather than dispassionate inquiry.”
  In 1842, several members broke from the APS to form the Ethnological Society of London, dedicated to publishing scientific discoveries and funding scientific travels.  By the early 1860s, factions arose within the Society over two major but very distinct concerns: (1) whether women should be allowed to study ethnology, and (2) whether the races of mankind evolved from one ancestor (monogenism) or numerous sources (polygenism).  The more conservative faction (i.e., polygenists against female admittance) left to form the rival Anthropological Society of London in 1863, which established its own journal and propounded a solidly anti-Darwinist view.
  Over time, however, the tension between the two groups created a strain on the scientific credibility of both, and a merging of resources and ideologies came to represent the best interests of both organizations.  In 1871, the Anthropological Institute of Great Britain and Ireland was formed combining the two Societies, initiating the era of institutionalized anthropology that would carry over into the 20th century.
  Institutional independence of Australian anthropology came with the first meeting of the Australasian Association for the Advancement of Science in 1888.


While the early Ethnological Society diverged explicitly from the philanthropic purposes of the APS, it nevertheless retained ties to the political arena.  It was necessary to maintain amicable relations with the government, as much of the publishable scientific data derived from government-sponsored ventures.  Indeed, many of the opinions that came to influence ethnological thought in the latter 19th century were appropriated from accounts of explorers mandated by Parliament.  Among these adventurers, Edward Eyre and George Grey, later colonial administrators, were two of the first to provide both ethnological “observations” and recommendations for future political treatment of Aborigines.  George Stocking refers to such men as “governor-ethnologists,” since prior to embarking on their journeys they were outwardly invested in the situation of the Aborigines, Grey as Governor of South Australia, Eyre as Resident Magistrate.
  Their expeditions across central and western Australia placed Grey and Eyre in close contact with some of the remotest, and reportedly most hostile, Aboriginal groups on the continent.  As a result, these explorers gained access to information that contradicted many of the assumptions that had previously dominated discourse on the treatment of Aborigines.  Their accounts thus became valuable tools both for the advancement of ethnological knowledge and for the development of the colonial system with respect to Aborigines.   It would be beneficial to examine both Grey’s and Eyre’s reports in depth to elucidate their specific arguments and recommendations.

The Governor-Ethnographer


George Grey traveled throughout northwest and western Australia from 1837-1839 at his own expense, though “under the authority of Her Majesty’s Government.”
  His journals were published in two volumes by a London printer in 1841, right around the time the scientific division of the APS was gaining momentum.  While Grey devoted the entire first volume and half of the second to a chronological narrative of his experiences, the latter half of volume two contains his “Observations on the Moral and Physical Condition of the Aboriginal Inhabitants, &c. &c.”
  Scattered throughout these observations are passages affirming the validity and necessity of personal experience with Aborigines in making pronouncements about their character.  He opens the chapter entitled “Their Traditional Laws” with a vehement denouncement of philosophers, such as Hobbes and Locke, who had propounded influential theories regarding the nature of savages.  Grey writes:

Deistical writers, and philosophers of great note but small experience, have built 

up whole theories, and have either overturned, or striven to overturn, ancient faiths and wholesome laws, by arguments deduced, in the first instance, from the consideration of man in his simple or savage state.

After further outlining the Hobbesian concept of a state of nature, Grey scoffs, “But these are merely reveries of the closet,—dreams of the inexperienced,—and have no real foundation, in as far at least as Australia is concerned.”
  In other words, one cannot claim to understand native Australians without drawing on actual evidence from Australia.  In this way, Grey builds legitimacy for the scientific principle of observation and data collection and reaffirms the imperative put forth by the Select Committee in 1835 to “cultivate a personal knowledge of the natives.”
  By emphasizing actual physical observation in creating political theory, Grey suggests an important connection between scientific enquiry and political development.

In his description of Aboriginal laws, Grey consistently invokes the Enlightenment notion of societal progress seen in Vattel and other 18th century writers.  Russell McGregor, an historian at the James Cook University of North Queensland, notes, “By the late eighteenth century the Enlightenment idea of progress had crystallised into an assumption that societies followed a natural developmental sequence, from a state of savagery… to one of barbarism… to civilisation.”
  This assumption rings clear in Grey’s explanation of the existence and effects of traditional laws.  Whereas philosophers posit that persons in a “savage state” retain the freedom to choose between savagery and civilization, Grey opposes the philosophers with his observations of savage behavior.  He argues that the Aborigine “is in reality subject to complex laws, which not only deprive him of all freedom of thought, but… necessarily bind him in a hopeless state of barbarism, from which it is impossible for man to emerge.”
  In order to escape this perpetual state of savagery, the Aborigine must be removed from the binding grip of his customary law; in other words, a “civilized community” must “exercise a new influence, under which the ancient system would expire or be swept away.”
  Thus, Grey’s observations of native laws carry two implications vital to a legal policy regarding Aborigines: (1) Aborigines, even in their savage state, were bound by a system of laws, and (2) the primary purpose of the intervening civilized government was to release Aborigines from their binding customs and help them progress toward civilization.

After detailing his experiences with Aboriginal language, law, relationships, domestic habits, and superstitions, Grey discusses the “Influence of Europeans on the Natives” and presents his plan for their betterment.  The section headings of this chapter narrate Grey’s story in a telling way:  “Causes why it has not hitherto been beneficial, Wretched state of the native population, Prejudices against them, Evil effects from their ferocious Customs remaining unchecked, Plan for promoting their Civilization.”
  For Grey, the greatest fault of colonial policy was that it lacked specific and systematic regulations to protect the Aborigines.  With this opinion, he composed a letter to the Secretary of State for the Colonies, later presented to Parliament, detailing “the general principles which… would best promote the civilization of the race.”
  The failure of the colonial project, Grey expounds, was in allowing Aboriginal customary law to supercede British law in matters amongst Aborigines.  In this respect, the blame for Aborigines’ lack of civilization fell not on any natural inferiority but rather on the colonial system’s failure to free Aborigines from their detrimental laws; for “no race, however highly endowed, could in other respects remain long in a state of civilization, if they were submitted to the operation of such barbarous customs.”
  If the Aborigines were to be declared British subjects, Grey argues, they should be taught from the outset that British laws would replace their own.  As long as a plurality of laws existed, native elders would exert the influence of tradition and prevent the younger generations from throwing off the yoke of savagery.

Thus, we see in George Grey’s observations and letter several qualities that characterized these early ethnographic reports.  First, Grey reinforces the validity of his scientific approach by emphasizing the superiority of observation over philosophical assumption in ascertaining “truth.”  Even in his letter to the government he legitimates his claims by prefacing that his “report is founded upon a careful study of the language, prejudices, and traditional customs of this people.”
  As earlier, he denounces the perspective of those who have not observed the Aborigines, arguing that the plurality of laws “originated in philanthropic motives, and a total ignorance of the peculiar traditional laws of this people,” a seemingly direct attack on the humanitarian sector of the APS.
  Second, Grey relies on the notion of societal progress, and constraints hindering it, to place the Aborigines into a larger historical and theoretical context.  In this context he even includes God, who “willed that this people should until a certain period remain in their present condition.”
  Finally, embedded in Grey’s political recommendations is the presumption that the main purpose of colonial policy toward Aborigines was to civilize them.  To state this purpose explicitly seemed unnecessary; Grey’s suggestions for “promoting the civilization of the Aboriginal inhabitants of Australia” took the process of civilization as a given.  The only point at question was how to achieve this aim, and for Grey this required obliteration of Aboriginal customary law.

A young man commencing life

Edward Eyre traveled overland through central Australia in 1840-1841.  Like Grey, he published his journals in two volumes: three quarters contained his chronological narrative, composed in beautifully Victorian prose, while the final quarter considered the “Manners and Customs of the Aborigines and the State of their Relations with Europeans.”
  Eyre was acutely familiar with Grey’s journals, citing them numerous times and adopting many of their elements.  One consistency between the two authors is their continual appeal to the importance of scientific observation.  Similar to Grey’s judgement of philosophers, Eyre criticizes those whose views are unsupported by observation.  He writes, “I consider that an intimate knowledge of the peculiar habits, laws, and traditions, by which this people are governed, is absolutely necessary, before any just opinion can be formed.”
  This necessity of an ‘intimate knowledge’ serves to legitimate his ‘just’ opinion, for he had “always been in frequent intercourse with the aboriginal tribes.”
  When later discussing Aborigines’ concept of land, Eyre again criticizes opinions not based on personal experience.  The faulty notion that Aborigines lacked a concept of property, he argues, “is a feeling… that can only have originated in an entire ignorance of the habits, customs, and ideas of this people.”
  On the contrary, Eyre’s account of Aboriginal property rights remained true “as far as (his) own observation has extended.”
  At the conclusion of his detailed account of Aboriginal customs and habits, Eyre offers an explicit plea to travelers and philanthropists to “record with fidelity the facts connected with those tribes” with which they come in contact.
  Thus, while he laments the dearth of information regarding Aborigines, Eyre nevertheless appears confident that travelers to the continent could, and should, adopt a scientific approach to contribute to the colonial development of an “intimate knowledge.”

Also consistent with Grey’s argument, Eyre relies on a notion of societal progress and believes that unchanging Aboriginal customs “must for ever [sic] prevent them from rising in the scale of civilization and improvement.”
  Like Grey, he argues that tradition binds Aborigines to a state of barbarism  (indeed, he directly cites Grey’s passage on the natives’ complex laws), and suggests that only colonial intervention could release the Aborigines from this trap.  Again, the fault of failed civilization lay not in the Aborigines themselves, who were “fully equal in natural powers and intelligence, to the generality of mankind,” but rather to the defects in the colonial system.
  For Eyre, that failure derived from an inability to assimilate the Aborigines into white society as a result of three major problems: prejudice, lack of incentive for the Aborigines, and the Aborigines’ inconsistent legal status.  Like Grey, then, Eyre believed that customary law was a hindrance to Aboriginal society’s progress and assumed, without question, that the main purpose of colonial policy toward Aborigines was to “bring about the abandonment of their wandering habits.”

Where the two authors diverged was in their proposed method of phasing out Aboriginal law.  Grey’s primary recommendation, in his letter to the government, was to remove the plurality in Aboriginal legal status that allowed customary laws to persist—in other words, to make British law sovereign throughout the colonies.  For Eyre, however, such an act seemed hasty and even somewhat absurd, in that it “makes them amenable to penalties they are ignorant of, for crimes which they do not consider as such, or which they may even have been driven to commit by our own injustices.”
  In order to stamp out the “evil example” of customary laws, the colonial government must acquire “an almost unlimited influence over the native population.”
  With such control, the government could then effect systematic changes, such as persuading Aborigines to settle in one location, providing them economic opportunities, and protecting them from intolerant settlers.  The most important change, however, would be the revamping of the native school system.  Eyre’s suggestions for native schools pulse with an assimilationist prerogative.  He argued that the failings of the school system resulted from (1) a lack of incentive for Aboriginal parents to enroll their children, (2) a failure to provide Aboriginal children with employment once their schooling ends, and (3) a continued influence of Aboriginal customs even when children returned from school to their camps.  Consequently, Eyre proposed a system of boarding schools, enclosed such that “no other natives than the scholars should be admitted,” and “on no account should any natives be permitted to encamp or sleep within the school grounds.”
  Furthermore, once parents were encouraged with economic incentives to enroll their children, “parents should never be allowed to withdraw the children… after having once consented to allow them to remain there.”
  It seems clear, then, that Eyre’s report served as a precursor to the assimilationist arguments that guided the removal policies at the end of the 19th century.

The reports of Grey and Eyre, as well as other government-sponsored explorers, thus contributed several facets to the budding ethnological movement in Australia.  They provided scientists, both in England and Australia, with a body of observational data, including both descriptions and actual material collections.  The Australian Aborigine became a key point for many arguing about evolution and descent, such as Thomas Huxley, and so the records and skulls the explorers provided proved invaluable.  These expeditioners also helped legitimize the scientific approach by constantly appealing to the need for loyal observation, extensive record keeping, and collecting.  Finally, and perhaps most crucially, authors like Grey and Eyre deepened the connection between the scientific and political realms in Australia.  This entwining of science and government persisted into the era of institutionalized anthropology at the end of the century.  In these turn-of-the-century connections, however, we find an interesting reversal of roles:  whereas Grey and Eyre were government officials providing commentary and validity to scientific endeavors, the 20th century brought career anthropologists who provided justification for government projects.

Australian Anthropolicy

When the Ethnological and Anthropological Societies merged to form the Anthropological Institute in 1871, the field incurred a shift in the nature of its participants.  Victorian scholar Douglas Lorimer points specifically to a decline in the number of army officers, clergymen, and government officials involved in the Institute.  He notes, “This change in membership reflected the decline in the participation of interested amateurs and the growth of specialized academic and scientific professions by the end of the century.”
  The amateurs that did remain fell roughly into two categories: travelers and officials stationed overseas, and doctors and biologists with an interest in physical anthropology.  While both camps contributed a number of significant reports, “ethnographic topics dominated the Institute’s proceedings,” and thus, even as the field grew more professionalized, the influence of colonial officials’ reports remained strong.

Anthropologists’ efforts to establish their field as a profession rested on attempts to secure status and sponsorship from the British imperial government.  In her recent influential volume on British anthropology, social historian Henrika Kuklick suggests that anthropologists envisioned themselves as integral to the colonial project to the extent geology had become.  In the same way the government valued geological research to locate the economically profitable sectors of its empire, it required anthropological knowledge, according to the anthropologists, in order “to deal effectively with those conflicts that derived from racial and cultural variation that arose both in the colonies and at home.”
  The major proponent of government-supported anthropology was A.C. Haddon, an anthropologist who conducted an expedition into the Australian Torres Straits Islands and who lobbied for anthropological professorships at all the major colonial outposts.  Haddon exerted a large influence on the administration of the Australian territory on New Guinea, as well as on the minds and careers of his students, some of whom, like A.R. Radcliffe-Brown, became the pre-eminent scholars on Australian Aborigines.  Nevertheless, while Haddon and his supporters won numerous privileges for anthropology, “the discipline never attained the status Haddon and others had envisioned—as the systematic basis for enlightened colonial administration.”

Still, the fields of ethnology and anthropology in the British Empire maintained their long-standing history of ties to the political arena.  At the dawn of the 20th century, the relationship between anthropology and government policy assumed two distinct forms: Parliament appointed career anthropologists to official government positions, and anthropologists received government finances and praise in return for their validation of government policies via their learned scientific opinion.  Patrick Wolfe explores the former type in his book, Settler Colonialism and the Transformation of Anthropology.  Wolfe follows the career of Baldwin Spencer, the late-Victorian ethnographer whose reports and discoveries of the Arunta tribe in Central Australia earned him international acclaim.  In 1911, the Australian federal government appointed Spencer the Chief Protector of Aborigines in the newly acquired Northern Territory.
 Whereas prior state Protectors had all been army officials or colonial bureaucrats, Spencer brought to the territory firsthand knowledge of Aborigines not in a militaristic or administrative capacity but rather as an explorer, frontiersman, and scientist.  His scientific perspective was not, however, immune from the political motivations of the Confederation; following the lines of the assimilationist programs gaining momentum since the 1880s, Spencer recommended in his initial report on the Territory’s Aborigines that “no half-caste children should be allowed to remain in any native camp, but they should all be withdrawn and placed on stations.”
  In Spencer, then, we see a reversal of roles from the time of Edward Eyre’s writing.  Whereas Eyre brought support to the ethnological movement by articulating its value to government, Spencer lent credibility to a key policy in Australia’s new national strategy by advocating the policy from an ethnographic standpoint.

Most turn-of-the-century anthropologists, however, never entered the political realm as actual governmental appointees.  Their tie to British politics was far more subtle and complex, and yet still sustained the symbiotic relationship between science and government.  Geoffrey Gray elucidates the subtleties of this relationship in his discussion of the early career of A.P. Elkin, who became Australia’s most prominent anthropologist in the mid-20th century.  Gray argues that Elkin, in his research in the Kimberley area of Western Australia, “appeared motivated by a humanitarian concern for the conditions and treatment of Aborigines and most particularly with assisting their advance to civilization.”
  Though Elkin witnessed countless Aborigines in degraded conditions, he vigorously advocated the policies of the Western Australia State Aborigines’ Department.  While the Aborigines’ Department offered Elkin no official sponsorship, both Elkin and the Minister of the Department reported the extensive cooperation between the State and Elkin’s expedition, ranging from the provision of manpower and tools to accommodation on missions and stations throughout the state.  The Minister repeatedly confirmed the value of Elkin’s research to the Department’s administration of Aborigines.  Nevertheless, as Gray points out, “There is no evidence that the West Australian [sic] government… actually applied any of Elkin’s research findings in the formulation of Aboriginal policy and practice.”
  For the state government, Elkin’s mere approval of the Department’s native policies, as an anthropologist, constituted enough compensation for state support.  Because of this support, Gray argues, Elkin felt a “reluctance to be critical of West Australian [sic] government policy.”
  Consequently, this early 20th century relationship between scientist and state—one of state support for independent research, and scientific approval for state policies—placed the anthropologist in a position of quiescent complicity.

The turn of the 20th century thus saw Australian anthropology evolve into an independent institutional profession while simultaneously tightening its handshake with imperial politics.  While the field codified its scientific methodology it also sought to prove its utility to Aboriginal policymaking in what Gray refers to as “a discourse of usefulness.”
  The programs espoused by the colonial government to reduce Aboriginal property and legal rights and to phase out the indigenous element of society thus found a place in the rhetoric of anthropological commentary. Though late-Victorian anthropology had established itself as a distinct institution, the ideological lines between scientific inquiry and political motivation in Australia became irrevocably blurred.

Scientific Philosophy: Prime Mover, Grand Catalyst

Nineteenth century Australia witnessed several large changes in Aboriginal policy and, consequently, in the way the colonial government regarded Aborigines with respect to the law.  In the early decades, opinion fluctuated as to whether Australian Aborigines had their own legal system under which they were accountable in matters amongst themselves.  The R v. Ballard decision in 1829 established, for the first time officially, that a plurality of laws existed on the continent and that Aboriginal law could retain its sovereignty in some circumstances.  However, in 1836, the R v. Murrell decision rescinded this plurality of sovereign laws; thereafter, the law treated Aborigines for all practical purposes as British subjects, though they maintained a nominal status of “aliens” on British land.  By the late 1860s, though Aborigines could still pay the consequences of breaking British laws, the colonial government began to regard them differently from adult British subjects.  The legalization of Aboriginal stations represented a shift in Aboriginal legal status from essential subjects to essential minors—from individuals accountable under the law to wards of the state incapable of managing themselves.  While these native reservations proliferated, colonials saw little improvement in the Aboriginal condition (in other words, little movement toward adopting European customs), and thus by the end of the 19th century policy shifted yet again.  The assimilation efforts that gained momentum after Victoria’s Aboriginal Act of 1886 sought to incorporate stationed half-castes into white society and consequently to obliterate the remaining Aboriginal culture.  This program spawned a new, discrepant legal position for half-castes who had been legally considered Aborigines previously: now they were regarded as both white, expected to adopt white customs and laws, and black, subject to the will of the Australian government.


In the previous chapter I outlined the course of anthropology in 19th century Australia, demonstrating the enduring ties between the science of man and the politics of government.  Considering the major shifts in Aboriginal policy, one would expect a relationship between the growing field of anthropology and the state of Aborigines’ legal rights.  But what was the nature of this relationship?  Did the influence of anthropology, as a developing professional science, drive the changes in Aboriginal legal status?  Or, was anthropology merely the ‘handmaiden’ of colonialism, as a typical social historian might suggest?  While both arguments have appeal for certain historical perspectives, the mutuality of the science-state tie suggests that neither anthropology nor colonial politics was driving the relationship.  Since anthropology both influenced and benefited from the colonial government, to suggest that one sphere propelled the other would be to ignore the symbiotic nature of their relationship.  In order to understand the connection between anthropology and Aboriginal legal rights, one must consider the broader context in which both Victorian science and imperial government were operating.  I argue that the changes in both realms reflect broader changes in British scientific thought that were affecting all Aboriginal-related matters in tandem.


The first decades of British control in Australia coincided roughly with the final decades of the European philosophical era known as the Enlightenment.  This era was characterized by its continual appeal to reason and its conviction that all aspects of the universe were ordered.  The belief in order manifested in charts, diagrams, lists, and trees demonstrating the relationships between perceptibly distinct categories—between words in Noah Webster’s Spelling Book,
 between plants and animals in Linnaeus’s Systema naturae,
 and between the races of man in Blumenbach’s  De generis humani varietate nativa
.  Race science drew upon numerous sources during this time.  The hierarchical ordering of races was articulated through use of the “ancient concept of the Great Chain of Being… as an ordering principle of biology.”
  Evidence from newly discovered lands and peoples served to substantiate the principle; McGregor writes, “As Europeans became increasingly familiar with the diversity of humankind… the gap in the Chain between man and monkey was able to be filled in, with black races at the bottom of the human link.”
  Philosophical and phrenological observations from Australia were particularly salient, as Australian Aborigines came to be viewed as the lowest rung on the ladder, the missing link between man and ape.


For most Enlightenment thinkers, however, the Aborigines’ inferior position on the racial hierarchy did not constitute a hopelessly immutable state.  The Enlightenment belief in universal order extended beyond the races of men to their societies. In this ordering, European civilization was merely the end product in a long series of developmental stages.  Aboriginal savagery, then, was not a static condition but rather the most primitive phase in a natural progression toward civilization.  Furthermore, many Enlightenment thinkers believed that man was inclined toward savagery, only adopting civilization when conditions forced him to.  Peter Cunningham, a naval surgeon in the early years of New South Wales colony, remarked:

Civilization depends more upon the circumstances under which man is placed than upon any innate impulses of his own…. It is only necessity that urges mankind to congregate in fixed habitations, and raise their food by the sweat of their brow.

The Australian Aborigine, then, was destined to remain in his primitive state until a change in circumstances propelled him to adopt the manners of civilization, namely fixed habitation and cultivation of the soil.  It was believed, nearly universally among the colonists, that British colonization would be the impetus driving that step toward societal progress.


While a dissenting opinion arose occasionally, the majority of legal documents concerning Aborigines in early colonial Australia reflect these Enlightenment beliefs in racial hierarchy and progress.  In the decisions of Ballard, Murrell, and Jemmy, discussed earlier, the colonial Justices made these Enlightenment ideas apparent.  Although Justice Dowling, in his opinion of the Ballard case, explicitly rejects the notion of England’s legal superiority over Aborigines, he clearly believes that the Aborigines could adopt the more perfect English laws at some later stage.  This becomes evident when he argues that the court has no jurisdiction “until the aboriginal natives of this Country shall consent, either actually or by implication, to the interposition of our laws.”
  Likewise, Justice Forbes describes the inferior position of the Aborigines in temporal terms; he notes that both the accused and the victim in the case had lived “in a savage state at the time of the transaction in question.”
  Underlying both Justices’ statements, then, we find the implication that Aboriginal savagery was a lower state from which these people could emerge at some future point in time.  Although the Murrell case overturned the legal plurality decision of Ballard, the Justices involved still invoked the Enlightenment notion of progress, though in this case to reject, rather than corroborate, the sovereignty of Aboriginal laws.  Justice Burton argues that “the various tribes had not attained at the first settlement… such a position in point of numbers and civilization” to merit consideration as a nation.
  Burton’s use of the term “attained” is notable; evidently, he believed that Aborigines were on their way to “attaining” sufficient numbers and civilization to be considered independent nations but simply had not reached that higher stage yet.  Justice Molesworth followed the same reasoning in R v. Jemmy.  The Argus reported after the trial that the judge’s main point of contention was whether “either of these natives had become civilized or had changed their habits or modes of life so as to be supposed voluntarily to have subjected themselves to British laws,” a suggestion similar to Dowling’s that Aborigines could change or become more civilized by adopting British laws.
  Thus, we find the Enlightenment notion of societal progress strewn throughout the Australian legal decisions of the early 19th century and even in some mid-century documents that upheld the earlier decisions.


Considering the pervasiveness of the Enlightenment doctrine, it is not surprising to find elements of it in the early ethnographic writings in Australia.  Both Grey’s and Eyre’s reports are rife with references to the moral improvement of Aborigines, making “rising in the scale of civilization and improvement” a moral imperative.
  Because these men’s journals also served as recommendations to the government, they went one step further than to simply suggest the possibility for Aboriginal civilization—Grey and Eyre offered actual instructions on how to effect that change through policy.  Indeed, Grey’s letter to Parliament that received wide circulation throughout the colonies was titled, not remarkably, “Report upon the best Means of Promoting the Civilization of the Aboriginal Inhabitants of Australia.”
  Clearly, Grey believed not only that Aborigines could be civilized but also that he knew the best means of encouraging it.  Eyre’s writings also contained ideas of social progress, though not highlighted as explicitly as in Grey’s letter.  Often the influence of Enlightenment notions appears in Eyre’s description of the failed colonial school system.  Regarding the Aboriginal students, Eyre found some “in such a state of forwardness and improvement, as reasonably the sanction the expectation, that they might one day become useful and intelligent members of the community.”
  The implementation of more stringent school systems was, for Eyre, the method by which this expectation that Aborigines could become “useful and intelligent”—traits of the civilized—would be realized.

Both the political-legal and the scientific realms in early 19th century Australia drew from Enlightenment philosophies regarding racial hierarchies and the natural progress of societies toward civilization.  Around mid-century, however, a shift in British scientific thought began to pull both realms in a new direction.  Earlier in the century, some writers who appealed to the Enlightenment theory of societal stages also included the possibility of societal regression.  As McGregor notes, these theorists argued that “the Aboriginals… had declined from a formerly more civilized state to one of wretched savagery, impelled on their downward course by the power of irrational superstition.”
  Accordingly, if societies could retrogress just as they could progress, the possibility existed for lower societies to regress themselves to extinction.  This theory of societal extinction became codified, and gained widespread popular appeal, with the publication of Herbert Spencer’s Social Statics in 1850.  In the early chapters of this influential work, Spencer argues that man is in the process of adaptation to his social state, and that civilization is evidence that some adaptation has taken place.  Progress, then, represents the transition from savagery, a poorly adapted state, through civilization, a mostly adapted state, and finally to an hypothesized state of human perfection, wherein “man is completely suited to social life.”
  In this way, then, Spencer establishes civilization as a completely natural state for man, as “part of an organic law.”
  From this basis, Spencer then derives justification for the annihilating effects of colonialism.  Though he regards the “predatory instinct” of colonization as having “retarded civilization” due to its anti-social nature, he praises colonialism in that “it has subserved civilization by clearing the earth of inferior races of men.”
  In other words, colonialism was a necessary evil, part of the process of progress, which allowed civilized states to exterminate the sectors of mankind that stood in the way of a “great scheme of human happiness.”
  For Spencer, then, the extinction of these lower orders of humanity was an inevitable—and essential—occurrence in man’s process of adaptation to the social state.


While Spencer’s argument, and soon thereafter Darwin’s theory of descent, retained the Enlightenment notion of societal development, the extinction concept proposed that some races had to die off in order that others could progress.  The influence of this new theoretical twist can be found in both the changing policies toward Aborigines as well as in the new way ethnological research was conducted.  Colonial officials appear to have felt some guilt over Aboriginal extinction, believing colonial contact to be the culprit.  Even Edward Eyre, in 1845, lamented the decline in Aboriginal numbers, and considered it “a matter of deep regret to see them… disappearing.”
  A primary cause cited for Aboriginal demise was miscegenation; the missionary Lancelot Threkeld noted that, because of inter-racial mixture, “in a generation or two more the pure aborigines of these parts will be numbered amongst the numerous extinct nations.”
  Aboriginal reserves were in part a result of the guilt this miscegenation produced.  Christie distinguishes between two contradictory factions who, ironically, both supported the reservation policy.  One group, he writes, “believed that if the Aborigines were protected from the vices and diseases of white men, the decline in Aboriginal numbers might be arrested.”
  Another humanitarian group supporting reserves was less optimistic, believing “that the Aborigines would unquestionably die out and that the reserves should be conceived as rest homes where the tribes might spend their last years in comparative peace and comfort.”
  In either case, however, it is clear that the extinction theory promulgated by Spencer played a crucial role in the shift toward a formal reservation policy for Aborigines.


Where extinction theory motivated Aboriginal legislation, it created an even greater sense of exigency in the anthropological impulse.  In his discussion of mid-19th century anthropology, Tom Griffiths remarks, “Anthropology in Australia was driven by the expectation of Aboriginal extinction, by the urgency of preserving the records of a dying race.”
  The effect of this urgency was a shift in ethnographic method, from mere observation by travelers and government magistrates to a standardized, scientific undertaking of collection and preservation.  No longer was recording Aborigines’ manners a sufficient form of scientific data; now, it was necessary to actually obtain material artifacts—tools, crafts, even skulls uncovered from the earth—such that future scientists could “know” the Aboriginal race even when its peoples had ceased to roam the land.  In this way, Aboriginal reserves became a vital institution both for Australian colonial politics as well as for anthropological methodology.  Reservations proved to be living museums, functional storehouses that captured permanently the stories, relics, and physical remains of a race destined to pass into legend.  Gray points to the inherent irony in this new anthropological method, which sought to collect physical materials that represented Aborigines before colonialism rendered them extinct.  He notes, “Aborigines, paradoxically, were unaltered by contact yet were fast disappearing.”
  Despite this intrinsic contradiction, however, the predictions of extinction theory continued to compel anthropology in colonial Australia in the mid-19th century.


The broad scientific shift from the Enlightenment notion of societal progress to Spencer’s theory of racial extinction was mirrored by concurrent shifts in Aboriginal legal policy and anthropological methodology.  Likewise, the anthropological and legal realms incurred yet another change in direction with the increasing acceptance of Darwin’s theories of evolution and human descent.   As with the previous philosophical shift from the Enlightenment, the new evolutionism built largely upon the existing doctrine of societal extinction.  Indeed, as McGregor remarks, Charles Darwin in his 1871 work, Descent of Man, pays homage to Herbert Spencer as an influential philosopher.
  The difference between the two men’s theories, the element that constitutes a philosophical shift, lay in the incorporation of biology into the theory of progress toward civilization—“in the evolutionary version it was a developmental sequence not only of society but also of biology.”
  Because natural selection had perpetuated the superior adapted traits of civilized (white) man, it only followed that infusing Aborigines with white traits would assist in their biological development toward civilization, and thus in the extinction of the inferior racial category they previously occupied.


One does not need to extrapolate far to discover the connection between evolutionist theory and the assimilationist policies that pervaded late 19th and early 20th century Australia.  The removal of half-caste children, first from reservations and later directly from their families, exemplifies that biological principle that “sought to eliminate Aborigines through the eugenic expedient of ‘breeding them white’.”
  The close connection between professional anthropology and the colonial/federal government leant credence to removal policies.  Henrika Kuklick states:

When Britain’s colonial rulers presented themselves as agents of improvement in the lives of subject peoples, they were wont to do so by arguing that they were negotiating their charges’ smooth passage through the stages of evolution anthropologists described.

That some anthropologists, such as Baldwin Spencer, actually became those officials in charge of the “subject peoples” only hastened the process by which evolutionary anthropology came to justify assimilationist programs.  The shift in Aboriginal legal status under the new policies thus resulted from the Darwinian shift in the theory of societal progress combined with the close tie between anthropology and the Australian government.


In seeking to elucidate the relationship between Australian anthropology and Aboriginal legal rights, the broader scientific context becomes a crucial consideration.  The tie between anthropology and the colonial government was symbiotic, such that science and politics both benefited from and influenced one another.  The relationship, therefore, cannot be reduced to one realm motivating the other, but must be viewed as both anthropology and legal theory moving in tandem, at the impulsion of a larger driving force.  Changes that occurred in British scientific philosophy rendered concurrent changes in Australian anthropology and native policy.  The shifts in British scientific thought from Enlightenment notions of progress to Spencerian extinction theory to a Darwinist evolutionary perspective became reflected in the changing legal standing of the Aborigine, and likewise in the colonial policies and anthropological practices that underlay this shifting legal status.

Concluding remarks: Where are we now?


In this essay, I have sought to accomplish three major tasks: firstly, to demonstrate how fluctuating was the Aboriginal legal position in the 19th century; secondly, to elucidate the ties between anthropology and colonial policy; and finally, to attribute the variance in Aborigines’ legal status to the broader scientific developments shaping the course of Australian anthropology.  The question remaining, at the end of such an analysis, is: What do we gain from this view of colonial Australian legal theory?  How does arguing for a broader context of influence on the Aboriginal legal position alter our conception of both that legal history as well as the course of anthropology in 19th century Australia?


Viewing legal theory as a product of scientific philosophy, as opposed to anthropological doctrine, carries several major analytical benefits.  First, it extends the colonials’ efforts to establish a legal “place” for Aborigines beyond the limited study of man to the wider concern for understanding the evolution of the human social world and the role of natural law in that world.  In this way, the Aboriginal legal position represents not merely a relationship to British law but also to the history of human progress, interaction, and natural rights.  Additionally, recognizing the relationship between legal theory and its broader scientific context allows us to consider Aboriginal legal status not as an isolated development in the colonial project but rather as one thread in a larger web of colonial philosophy.  Such a perspective affords a far more sophisticated examination of the complex relationship between the colonizers and colonized, thereby creating a more legitimate footing from which to understand postcolonial conditions.

And what of the colonial anthropologist?  How do we gain a greater understanding of the expert scientist by restricting his actions, as we did to legal theory, to those that can only exist under certain political and philosophical conditions?  By recognizing the constraints on the development of Australian anthropology, created both by a permanent tie to colonial politics as well as by the dictates of British scientific thought, we can now place the Australian anthropologist among his compatriots in the web of colonial philosophy.  The anthropologist in Australia was simultaneously a mover and shaker, contributing directly to the structure of colonial policy, a humanist philosopher, relating his Aboriginal subjects to the larger spatial and temporal schemes of the universe and history, and a compliant beneficiary of British scientific ideals that themselves compelled the direction of colonial politics.  He was, in a sense, the unholy trinity of the Australian colonial project.
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