STATE OF NORTH CAROLINA				IN THE SUPERIOR COURT


COUNTY OF FORSYTH 				04 CVS 2674





	David Bradshaw	)


	Plaintiff Pro Se	)


				)


		v.		)		MOTION TO DISMISS


				)		DEFENDANT CHRIS WLATERS


	Chris Walters		)		CROSSCLAIM FOR MONETARY


	Carmen Hooker Odom	)		& DECLARATORY RELIEF 


	Defendants				FROM CARMEN HOOKER ODOM





	


	Defendant Carment Hooker Odom ("Odom"), by and through her counsel Roy 





Cooper, Attorney General of the State of North Carolina, and Dorthy Powers, Assistant 





Attorney General, moves the Court, pursuant to Rule 12 of the North Carolina Rules of Civil 





Procedure to dismiss the above-styled crossclaim on the grounds that:





	1.	Plaintiff failed to state a claim against this Defendant upon which relief can 


	


		be granted.





	2.	Insufficiency of service of process.





ARGUMENT





	THIS CASE CAN BE REVIEWED ONLY PURSUANT TO THE SOCIAL SECURITY ACT 	42 U.S.C. 402 es seq; 1381 es seq; AND THE ONLY LEGALLY COGNIZABLE 	DEFENDANT IS THE COMMISSIONER OF SOCIAL SECURITY IN HER OFFICAL 	CAPACITY.





	Defendant/Cross-Plaintiff Chris Walters ("Walters") has filed a Crossclaim for 


				


Monetary and Declaratory Relief against Defendant Carmen Hooker Odom in her offical 





capacity as Secretary of the North Carolina Department of Health and Human Services.  He 





appears to be alleging failure to receive Social Security Disability payments.





	The Commissioner of Social Security has exclusive authority to make finding of 





fact and decisions as to the right of any individual applying for SSI.  42 U.S.C.& 





1381(c)(1)(a).  The Commissioner is the only party responsible for discharge of Social 





Security administrative duties.  42 U.S.C.&902(a)(4).  In discharging those administrative 





duties, Congress and the Commissioner established a multi-tiered system for adjudicating





SSI claims, including initial and reconsideration determination by the state agency* and 





administrative decisions and review by Administrative Law Judges and the Appeals 





Council.  42 U.S.C. & (a)(405(b); 20 C.F.R &416.1400(2001); see generally Heckler v Day 467 





U.S. 14 106-07 (1984)(describing stages of review of claims for Social Security benefits)  At 





each step of the Commissioners multi-tiered system a claimant has the opportunity to 





request further administrative review within a stated period of time.  20 C.F.R. & 





1400(b)(2001)





	Those delegated administrative decisions, however, cannot be reviewed by the 





district court until they become the final decision of the Commissioner after all 





administrative action is final.  Day, 467 U.S. at 107.  The administrative action is complet 





and the Commissioners decision is final only after action by the Commissioner's Appeals 





Council.  Sims v Apfel, 530 U.S. 103, 106-07-(2000).  The Commissioner has not 





relinquished her congressionally mandated responsibility for making the final decision 





whether an individual is entitled to SSI See 20 C.F.R&416.1429 et seq.  As such the 





Commissioner actually is the only cognizable Defendant in actions challenging a decision 





denying SSI.





_____________________________





	*Even though the Commissioner delegated the duty of making initial and 	reconsideration finding and determinations to the state agency, the Commissioner 	explicitly states that the state agency "will not be responsible for defending in 	court any determations made....." 42 U.S.C. & 1383b421(a)(1)


	:20 C.F.R& 416.1015(H)(2001).





	Congress mandated that the Social Security Act provided the only mechanism for 





contesting the Commissioner's finding of fact or decision.  42 U.S.C.&405(H).  In his 





Complaint, Plaingiff provided insufficent information to determine that his grievance arises 





exclusivey from his unhappiness with a decision denying him SSI.  Plaintiff's allegations in 





the Complaint and the Complaint show that only the actual Defendant to this action can be 





the Commissioner of Social Security.  Plaintiff's statements show that the only common 





threat tying Defendant Odom to this case is the performance of her and her designee's 





offical duties relevant to Plaintiff's SSI claim.





ID





	Because Plaintiff's Complaint can only be read as requesting judicial review of a 





denial of SSI benefits, this case must be considered pursuant to 42 U.S.C. & 405(g).  





Congress explicitly stated that, in cases arising under the Social Security Act,  judicial 





review is permitted only in federal districts court in accordance with 42 U.S.C. & 405(g).  





The remedy set for therein is exclusive.





Section 405(g) provides, in pertinent part, as follows:





	Any individual, after any final decision of the Commissioner of Social Security 





made after a hearing to which he was a party, irrespective of the amount in controversy, 





may obtain a review of such decision by a civil action commenced within sixty days after 





the mailing of him of notice of such decision or within such further time as the 





Commissioner may allow.





	Such action shall be brought in the district court of the United States for the 





judicial district in which the plaintiff resides, or has his principal place of business, or if he 





does not reside or have his principal place of business within any judicial district, in the 





United States  District court for the District of Columbia.





Section 405(h) provides, in pertinent part as follows:





	No finding of fact or decision of the Commissioner of Social Security shall be 





reviewed by any person, tribunal, or governmental agency except as herein provided.  NO 





action





	against the United States, the Commissioner of Social Security, or any officer or


	employee thereof shall be brought under section 1331 or 1346 of Title 28 to recover


	on any claim arising under this subchapter.





(emphasis added.)





	Where a right, such as a right to sue, is a creature of statute, and the statute 





provides a special remedy, that remedy is exclusive.  United States v. Babcock, 250 U.S. 





328, 331 (1919).  Accordingly, 42 U.S.C. & 405(g) is the exclusive jurisdictional basis for 





judicial review of cases arising under the Social Security Act.





	The Supreme Court held that &405(h) provides that &405(g), to be the exclusion of 





the federal jurisdiction statute, is the sole avenue of judicial review of claims arising under 





the Social Security Act.  See Heckler V Ringer, 466, U.S. 602, 615,627 (1984) (holdng that 





the district court did not have  subject matter jurisdiction under 28 U.S.C. 1331 over a claim 





arising under the Social Security Act); see also Mathews v. Eldridge  424 US 319 323 327 





(1976)  Further, under the doctrine of soverign immunity, all requirements for review as set 





forth in the statute must be strictly observed.  See United States v. Dalm 494 U.S, 596, 608 





(1990); United States v. Testan, 424 U.S. 392 (1976).





	Nor can there be any other legal basis for Plaintiff's suit.  Under soverign immunity 





principles, a State Agency may be sued only if and to the extent that it consents.  Dalm, 





494 U.S. at 608.  Accordingly any lawsuit against a State Agency must be brought in 





complaince with a specific statute which expressly waives soverign immunity.   Testan, 





424 U.S. at 399.  Such waiver of soverign immunity must be strictly construed in favor of 





the soverign and may not be extended beyond the explcity language of the statute.





Fostvedt v. United States  978 F. 2d 1201, 1202(10th Cir 1992).





	"Waiver of soverign immunity is a jurisdictional prerequisite in the nature of 





......subject matter jurisdiction, in that unless soverign immunity can be waived, there may 





be no consideration of the subject matter."  Edwards V. U.S. Department of Justice  43 F 





3d. 3121 317 (7th Cir 1994); J.C. Driskill Inc. V Abdnor, 901 F 2d 383 385 n. 4 (4th Cir. 1990)  





Congress may prescirbe the procedures and conditions under which, and the courts in 





which, judicial review of administrative actions may be had.  Tacoma v Taxpayers of 





Tacoma 357 U.S. 320, 366 (1958) ; American Power and Light Co V. Sec, 325 U.S. 385, 389





(1945).  "Beyond the letter of such consent the courts may not go, not matter how 





beneficial they may deem, or in fact might be, their possession of a larger jurisdiction over 





the liabilitys of the government." Schillinger, es all v United States  155 US 163, 166(1894).





	Moreover, to the extent this action could be viewed as alleging a constitutional tort, 





the Supreme Court has precluded constitutional tort claims allegedly resulting from due 





process violations based on any sort of denial of Social Security benefits.  See e.g. Jarrett 





V. United States,  874 F2.d 201, 203-205 (4th Cir. 1989)  Where as here the facts necessary 





to support the court's jurisdiction do not appear on the face of the complaint,  the court 





must dismiss the complaint.  See Northon v. Larney 266, U.S. 511 515-516(1925).





	Because the Court must consider this case pursuant to the mandates of the Social 





Security Act, the Commissioner of Social Security is the only cognizable Defendant in this 





matter.  The Commissioner of Social Security is "responsible for the exercise of all powers 





and the discharge of all duties of the Administration....." 42 U.S.C. & 902(a)(4).  Pursuant to 





her rule making power, 42 U.S.C. & 902 (a)(5), the Commissioner has made it clear that she 





is the only necessary defendant in suits against the Social Security Administration.  See 20 





C.F.R. && 423.1, 423.3(2001).  All named Defendants other than the Social Security should 





be dismissed from this action.





	PLAINTIFF FAILED TO PROPERLY SERVE DEFENDANT WITH THE


SUMMONS AND COMPLAINT AND THEREFOR FAILED TO ESTABLISH


PERSONAL JURISDICTION OVER DEFENDANT ODOM.





	N.C.G.S & A-1, North Carolina Rules of Civil Procedure 4(J)(4)(a) provides that the 





manner of service necessary to exercise personal jurisdiction over any agency of the State 





is "by peraonally delivering a copy of the summons and of the complaint to the process 





agent appointed by the agency in the manner hereinafter provided or by mailing a copy of 





the summons and of the complaint, registered or certified mail, return reciept requested, 





addressed to said process agent".  (Emphasis Added)





In his Complaint, Plaintiff alleges that he is suing Defendant Carmen Hooker Odom, in her 





official  capacity, as Secretary of the North Carolina Department of Health and Human 





Services.  Defendant did receive the Complaint, but it was not registered or certified mail, 





return reciept requested.





	Furthermore, the North Carolina Department of Health and Human Services has 





appointed Satana T. Deberry as General Counsel for the Department of Health and Human 





Services as its registered agent for service of process (Exhibit A)  Satana T. Deberry has 





never been served a copy of any Complaint involving the Plaintiff.  Therefore, there is 





insufficient service of process upon Respondent and no personal jurisdiciton over the 





Defendant.





	The Court of Appeals held in Park V. Sleepy Creek Turkeys, 60 N.C. App 545, 299 





S.E. 2nd 670 (1983), that where a plaintiff has failed to comply with the mandatory 





requirements of the North Carolina Rules of Civil Procedure for Service of Process, service 





was insufficient and the case must be dismissed.  In so deciding, the Court specifically 





noted that the fact that the actual defendant may have had actual notice of the lawsuit did 





not remedy the failure of the plaintiff to comply with the rules for service of process.  





Quoting the decision of the North Carolina Supreme Court in Lynch v. Lynch, 302 ND 189, 





196 274 S.E. 2d, 212, 218(1980) the Court states:





	If a statute specifies that certain requirements must be complied with in the 





process of serving summons, failure to follow these requirements results in a failure of 





service.  Park, supra at 548.  Here, the Plaintiff did not follow the requirements of N.C.G.S. 





& 1A-A thus resulting in a failure of service.





	Rules 12 of the N.C. Rules of the Civil Procedure provides for the dismissal of 





actions where it appears to the judge that there is: (1) lack of subject matter jurisdiction; 





(2) lack of personal jurisdiction; (3) insufficiency of process; or (4) insufficiency of service 





of process.  Where insufficient service of process is made, a forum has no jurisdiction 





over the person.





	As such, the Complaitn must be dismissed for insufficiency of service of process.





	


	CONCLUSION





	For the reasons set forth herein, Plaintiff's Complaint should be dismissed, and 





Defendant Motion to Dismiss allowed.





This the 4th Day of June, 2004





					ROY COOPER


					ATTONEY GENERAL





					Dorothy Powers


					Assistant Attorney General


					N.C. Department of Justice


					PO Box 629


					Raleigh, North Carolina 27602


					Telephone (919) 716-6860


					State bar No.  22453





CERTIFICATE OF SERVICE





	I do here by certify that I have served a copy of the foregoing MOTION TO DISMISS DEFENDANT





CHRIS WALTERS' CROSSCLAIM FOR MONETARY AND DECLARATORY RELIEF FROM CARMEN HOOKER





ODOM. on the Plaintiff David Bradshaw and Defendant Chris Walters, who are acting pro se, by





placing said document in the United States mail, first-class postage prepaid addressed as follows	





	David Bradshaw


	1243 N Patterson


	Winston Salem,NC 27201





	Chris Walters


	1243 N Patterson


	Winston Salem,NC 27101





					___________________


					Dorthy Powers


					Assistant Attorney General


			





