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This article discussed a patient who sued an anesthesiologist and nurse anesthetist basing the suit on the doctrine of res ipsa loquitur.  The article also provides commentary by a board-certified anesthesiologist who furnished a different approach to expensive court action in similar cases.


A patient needed surgery requiring general anesthesia.  The anesthesiologist informed the patient of risk for dental damage due to general anesthesia.  The surgery proceeded without incident.  The day after surgery, the patient noticed a loose tooth and a lower lip injury.   She later sought dental treatment for the tooth, which required several attempts to repair.  Ultimately, she lost the tooth.


The patient sued the anesthesiologist, and others, for medical malpractice related to her broken tooth and for costs of dental treatment.  Expert testimony for the defense successfully demonstrated that there is risk of tooth damage even when providers meet the standard of care for anesthesia.  The defense also demonstrated the patient knew of this risk before surgery.  The trial court ruled in favor of the defendants, indicating that res ipsa loquitur did not apply to this case.

The plaintiff appealed to the Supreme Court of Nebraska.  She claimed that the defendant's expert testimony was inadmissible, and that res ipsa loquitur did apply to the case.  This article summary reviews only the issue regarding applicability of res ipsa loquitur.

Nebraska law requires three elements to exist for res ipsa loquitur to apply.  The first element requires that the event does not ordinarily occur without negligence.  The second element presumes the cause of the event is under exclusive control of the defendant.  The third element requires an absence of explanation by the alleged wrongdoer. *

The appellate court determined this case did not meet criteria for res ipsa loquitur.  The defendant established he met the standard of care, that there is a degree of risk for tooth injury in these cases, and there was no method to avoid this occurrence.  The plaintiff’s expert testimony had no impact to negate these findings.  Therefore, the first two elements of res ipsa loquitur did not apply.  The court affirmed summary judgment in favor of the defendants.

Dr. John H. Tinker provided commentary on this case.  He agreed that res ipsa loquitur did not apply, but he provided a different approach that may prevent similar cases from going to court entirely.  In a similar case, Dr. Tinker pays for dental damage incurred following general anesthesia.  He disagreed that this is an admission of guilt by the provider.  Dr. Tinker believes that paying for reasonable damage maintains a better patient relationship, prevents expensive court costs, and avoids unnecessary reporting to the National Practitioner Data Bank.  This approach directs money toward patient care, rather than to legal expenses, and it provides benefits for both the patient and the provider.

This article is significant for its description of an unsuccessful use of res ipsa loquitur to establish medical negligence.  The courts determined the required elements for this doctrine to apply did not exist.  Additionally, the article provides a different approach to expensive court involvement.  Paying for dental damage reduces costs to all parties, provides greater patient satisfaction, and directs resources to patient care.
*The third element in Nebraska law differs from Zucker and Boyle, 2000, App. B.  I assumed that an “absence of explanation” may include contributory negligence, but the third element was not under dispute and did not influence the court’s ruling.
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