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1.
Aims and Objectives

1.1
Aims

(a) To introduce students to specific areas of the law of tort which are relevant to the building industry, in particular the law governing vicarious liability, breach of statutory duty, occupiers’ liability, nuisance and the rule in Rylands v Fletcher.

(b) To develop an understanding of occupational health and safety regulations and their enforcement.

(c) To provide students with a general introduction to land law of the HKSAR.

(d) To introduce students to the law governing employment contracts and employment relationships.

1.2
Objectives

On completion of this course students should be able to:

(a) demonstrate an understanding of specific areas of law of tort which are related to the building industry;

(b) show familiarity with the occupational health and safety standards on construction sites;

(c) demonstrate a knowledge of the basic principles of the law relating to property transactions, estates in lands, security transactions; and
(d) exhibit specific knowledge of the legal obligations imposed by employment contracts and employment relationships.

2.
Syllabus

2.1 Selected Tort Topics

Vicarious liability; defences; occupier’s liability; breach of statutory duty; nuisance; the rule in Rylands v Fletcher.


2.2
Land law



Government Lease; land and fixtures; easements; covenants and mortgages; an outline of the conveyancing procedure; co-ownership; roads and highways legislation. 


2.3
Employment Law



Brief introduction to employment contracts and statutory rules regulating occupational health and safety standards.

3.
Teaching Methods


Two hours lecture and one hour tutorial each week.

4.
Assessment


Coursework
30%


Examination
70% (3 hours)

5.
Booklist

5.1
Essential Reading

Bachner, Bryan. Hong Kong Tort Law, Hong Kong: Longman.


Nield, Sarah. Hong Kong Land Law, 2nd ed., Hong Kong: Longman.


Shum, Clement. General Principles of Hong Kong Law, 3rd ed. Hong Kong: Longman.

5.2
Supplementary Reading

Goo, Say. Land Law in Hong Kong, Hong Kong: Butterworths Asia.


Srivastava, D K & Tennekon, A D. The Law of Tort in Hong Kong, Hong Kong: Butterworths Asia.


Williams, Kevin.  An Introduction to Hong Kong Employment Law, Hong Kong: Oxford University Press.
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Lecture Plan

Week

Lecture Topics

Tort

1-2

Revision on Negligence; Occupier’s Liability 

3-5

The Rule in Rylands v Fletcher; Nuisance
6

Public Holiday (11 Oct 2005 Chung Yeung Festival)



Land

7-8

Land: Personal vs Real Property, Fixture, Leasehold, Government Leases, Conveyancing Process

9-12

Easements; Co-ownership & Deed of Mutual Covenants; Mortgages

13

Revision                                                              

Assessment:

70% Examination (3 hours)

Two 15% (total 30%) Coursework Assignment: first assignment will be given in Week 5 and must be submitted by Week 7; second assignment will be given in Week 10 and must be submitted in Week 12

Please note the Law School policy that a student is assessed Fail (F) for the course in any of the following cases:
1.      An overall mark below 40 (out of 100; coursework and exam combined)
2.      Below 30% (i.e. 9 out of 30 marks) for the coursework component
3.      Below 30% (i.e. 21 out of 70 marks) for the exam.
Lecturer: 

Sin Wai Man (G5367, 27887390, lwsin@cityu.edu.hk)

Course Homepage:
http://www.geocities.com/cemlaw2/ and Blackboard (Notes and other materials in both Word and PDF formats available on Blackboard; Geocities-based homepage contains only Word format files)
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Tort: Negligence (Revision)

A.
Introduction

To prove negligence, the following questions have to be answered:

a. Did the defendant owe to the plaintiff a duty of care and could the harm done to the plaintiff give rise to a recognizable head of compensation? (Duty of Care)

b. Had the defendant breached that duty of care? (Breach of Duty)

c. Did the defendant cause the harm to the plaintiff? (Causation)

B.
Duty of Care

1.
The Neighourhood Principle

The first question that we have to ask in a case of negligence is:

Did the defendant owe to the plaintiff a duty of care and could the harm done to the plaintiff give rise to a recognizable head of compensation?

The duty of care principle is firmly established in Donoghue v Stevenson [1932] AC 562.  Throughout the development of torts law, however, the neighbourhood principle has been applied differently in different situations.

1.
Physical Injuries Cases

In this regard, generally speaking, the reasonable foreseeability test is to be adopted in determining who is one’s neighbour in cases involving physical injuries. 

2.
Property Damage Cases

For property damage cases, the same reasonable foreseeability test as adopted in physical injuries is to be used to determine the issue of the duty of care. 

3.
Economic Loss Cases

There is a difference in the approach of the courts towards economic loss consequent upon property damage and pure economic loss.  For pure economic loss, reasonable foreseeability is not the sole factor for determining the existence of a duty of care;  a special relationship of proximity is required.  For economic loss consequent upon property damage, reasonable foreseeability suffices.

i.
Building cases
Murphy v Brentwood District Council [1991] 1 AC 398

Facts: The local Council did not inspect whether a building had been built properly.  Due to the negligence of the builder, water pipes and gas pipes were also damaged because of the cracks on the wall.  But, there was no danger to the owner of the house, who sold the house with an economic loss, or the house itself.  

Held:  The local Council did not owe a duty of care to the owner in this circumstance.  Reasonable foreseeability of defects in buildings was not enough to give rise to a duty of care in case where no physical injuries or property damage had occurred.  This was a case of pure economic loss. 

General rule:

1.
If a building is defective (e.g. water pipes broken, walls cracked, which are all considered part of the building), although the builder or developer may have been negligent, the owner could not sue either party in negligence [because they do not owe the owner a duty of care; the proper action should be in contract against the seller (who may or may not be the developer or the builder)].  Thus PURE economic loss is NOT recoverable under the general rule (but see exception below).
2.
If the defective building damages OTHER properties (i.e. not the building itself - e.g. the broken water pipe leads to flooding which, in turn, damages a machine in a factory) or causes physical injury (e.g. some fallen-off concrete hits the owner), then the owner could sue for property damage (cost of the machine) and physical injury and any consequential economic loss (e.g. because the machine was broken the factory lost $10,000 in profit).  
Exception to the general rule:

Junior Books Ltd v Veitchi Co. Ltd. [1983] 1 AC 520

Facts: The subcontractor specialist carelessly laid a factory floor.  The plaintiff had to spend money to remedy the floor.  Was this loss of money recoverable?

Held: Yes, even though this was a case involving pure economic loss.  This was because there was proximity between the plaintiff and the subcontractor in the sense that their relationship was close to one of contractual relationship and that the plaintiff did rely on the special skills and expertise of the subcontractor.

-
This case poses an exception to the general rule.  A review of the facts of this case shows that the defective floor had not caused damage to OTHER properties or physical injury to any persons.  Therefore it is a PURE economic loss.  But this case holds if there is proximity between the plaintiff and the subcontractor in the sense that their relationship was close to one of contractual relationship and that the plaintiff did rely on the special skills and expertise of the subcontractor, PURE economic loss is recoverable.  Although there is a tendency in recent cases to limit the scope of this ruling, we will still take this case as the authority for our purpose.

-
However, this case, though not overruled officially, has not been followed in recent cases, so its application should be limited to cases with very similar facts.

ii.
Negligent statement cases
As far as liability for pure economic loss due to statements negligently made is concerned, the test of proximity rather than one of reasonable foreseeability is adopted by the courts in determining whether a duty of care is owed by the maker of the statement to those who rely on his statement. 

C.
Breach of Duty

Having a duty of care established is a prerequisite to have a torts law action.  But, it does not necessarily mean anyone who owes a duty of care to others would be liable to those others whenever he cannot fulfill that duty.  This depends on whether he has breached the duty or not.    

Torts law just demands for a reasonable standard of care to be discharged by those who owe a duty of care to others.  In other words, the test is an objective rather than subjective one.  It looks at what a reasonable person of the community, as opposed to the particular defendant, would do to discharge the duty.  

D.
Causation

To prove tortious liability, it is not enough to establish that the tortfeasor has breached his duty of care.  In addition, the victim must prove that the tortfeasor has caused the damage (whether it be physical injuries, property damage or pure economic loss).  If there is no causal relationship between the tort and the damage, there will be no compensation to be awarded to the victim.

E.
GENERAL DEFENCES IN NEGLIGENCE

The following general defences can be raised in answer to most claims in negligence:

1.
Volenti non fit injuria ("consent")
This defence will succeed if it can be shown that the plaintiff expressly or impliedly consented to run the risk which resulted in the injury of which he is complaining.

The defence will, however, not succeed in the following cases:

(i)
If the plaintiff merely knew of the risk;


Knowledge is not the same as consent; hence the test is not whether the plaintiff knows of the risk but whether she/he consents to it, and the existence of consent is a question of fact.  For example, an employee will rarely be held to have consented to a risk arising from his employment, even though he may be aware of its existence, since a servant may be compelled to take risks rather than lose his/her job.


Bowater v. Rowley Regis Corporation


The defendants had made a carter in their employment take out a horse which was known to be unsafe.  Although the carter had agreed to do this, his consent was not freely given, and the employers were held liable for resulting injury.


But it will be different if the employee is specifically engaged for dangerous work:

Imperial Chemical Industries Ltd. v Shatwell


G. and J. were both employed by I.C.I. in rock-blasting operation in its quarry.  They agreed to test some detonators without taking the proper precautions.  As a result G. who was injured sued I.C.I. for vicarious liability.  Held. G's claim failed as he had consented to the very act of negligence from which his injuries resulted.

(ii)
If the plaintiff acted under a compelling legal or moral duty, or if he went to the rescue of an endangered third party in a situation arising from the defendant's negligence.


Haynes v. Harwood


A policeman dashed from a police station and stopped runaway horses, thus averting serious danger to women and children.  It was held that the defence of consent was not applicable, because he acted under a legal and moral duty; he could therefore recover damages from the owner of the horses.

2.
Contributory negligence
Under s.21(1), Law Amendment and Reform (Consolidation) Ordinance (LARCO; Cap.23, Laws of Hong Kong), a plaintiff who suffers damage partly through his own negligence and partly through that of the defendant can still recover damages but the amount will be reduced by the proportion which his contributory negligence bears to the cause of the accident.  

s.21(1) LARCO

Where any person suffers damage as the result partly of his own fault and partly of the fault of any other person or persons, a claim in respect of that damage shall not be defeated by reason of the fault of the person suffering the damage, but the damages recoverable in respect thereof shall be reduced to such extent as the court thinks just and equitable having regard to the claimant's share in the responsibility for the damage
In such cases the defendant must show that the plaintiff failed to take reasonable care for his own safety in respect of the risk to which the defendant's negligence exposed him.  A HK example is found in the following case.

Chun Sung Yong v Au Sze Hung

A tourist pedestrian was held partly responsible for his own injuries for not taking sufficient precautions when crossing the roads of HK.  The judge said: “Good common sense dictates that the pedestrian should stop before entering another carriageway on the same crossing and keep a proper lookout through his journey.  The plaintiff had neither stopped nor kept a proper lookout for the defendant’s vehicle.  For not having done so, I attribute to him a blame of 25% - 15% for not keeping any proper lookout to his left and 10% for not stopping.”

F.
VICARIOUS LIABILITY

Anyone who authorises another person to commit a tort is liable as fully as if he himself had committed it.  This indirect form of liability is known as vicarious liability and it arises most commonly in respect of employer and employee. 

1.
Who is an employee?
Generally speaking an employer is responsible only for the acts of his/her employee, and not those of an independent contractor. 

2. The course of employment

A master (employer) is liable for all torts committed by his servants (employees) in the course of employment, even if the master has expressly forbidden the wrongful act.
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Tort: Occupier’s Liability

1. Introduction

An ‘occupier’ of land owes duty to those who come on to his land to make sure that these visitors would not suffer any injury as a result of the conditions of the premises.  If the visitor is not yet within the premises when the injury occurs, then it is not a case of occupier’s liability, but rather negligence (no requirement as to the place of occurrence, e.g. you may owe a duty of care by splashing water on the floor in City University to another student although you don’t own or control the area so affected) or Rylands v Fletcher (if you cause a dangerous thing to escape from your land to another’s).  The law on occupier’s liability could be found in common law and the Occupier’s Liability Ordinance (OLO; Cap.314, Laws of Hong Kong).
2.
Who is an occupier in law?

Occupier is not defined in OLO.  In common law, an occupier is one who has a sufficient degree of control over the premises:

i. to allow or prohibit entry to the premises or

ii. to be able to ensure the visitors safety and to appreciate that a failure on his part to use care may result in injury to a visitor
. 
It is important to note that it is not necessary for one to have exclusive control of the premises to qualify as an occupier and there may, consequently, be more than one occupier.
Wheat v E Lacon & Co
 
Facts: The plaintiff lived in a boarding house owned by the defendant.  The defendant hired a man, who also lived in the boarding house, as the property manager.  One night the plaintiff tripped and fell on an improperly maintained and badly lit staircase, and died.

 
Held:
Neither the defendant nor the manager was liable.


Reasons:
Both the defendant and the manager were occupiers, as they had sufficient control of the premises.  Although, they, as occupiers, both owed duty of care to the plaintiff, on the facts of the case, they were not in breach of their duties.  The crucial point was the poor lighting was caused by the removal of a bulb by a stranger, for whom they were not responsible.


Harris v Birkenhead Corporation


Facts:
Residents of a house moved out, after a local council served a compulsory purchase order on it.  The council did not board up the house and a little girl got in and fell from a second-floor window.


Held:
Council became the occupier after the former tenant moved out and was, thus, liable.

The Hong Kong case Yeung Kam Fuk v Len Shing Construction Ltd & Others
 gives an example of an independent contractor being found liable as an oocupier.

Yeung Kam Fuk v Len Shing Construction Ltd & Others
Facts: Plaintiff was injured at work when a platform on which he was working collapsed and he fell approximately 10 feet. P brought an action against D1 as the main contractors on site alleging that D1 was liable as occupier of the site. D1 alleged that D2, its sub-contractor, was the person responsible and D2 alleged that D3, a sub-sub-contractor, was responsible. The court had to determine the question of liability.

Held:

-
D1, an independent contractor, exercised control of everything on the site all the time. They were in sufficient occupational control of the site to put them in control of the platform on which P was a visitor
-
D2, as sub-contractor of D1, and D3, as sub-sub-contractor of D1, did not have sufficient control of the site to become occupier.
3.
What must an occupier occupy? 


According to s.2(3) OLO, 'premises', liability for which is imposed on its occupier, include land, building and "any fixed or movable structure, including any vessel, vehicle or aircraft".

4.
Liabilities

4.1.1 Liability to visitors: OLO

a. Who is a visitor?

An occupier only owes a duty of care under OLO to a visitor, who is a person either expressly or impliedly permitted by the occupier to be on the premises.  For example, as a fee-paying student of CityU you are expressly permitted to be on CityU’s premises while a resident of Nam Shan Estate who go across CityU premises to go to the MTR is likely to be impliedly permitted to be on CityU premises.

Without the permission, that person will be a trespasser and the occupier's liability to a trespasser is governed by common law.  If permission to enter is later revoked, the visitor must be given reasonable time to leave; once such time expires, the visitor becomes a trespasser. 
i.
Implied permission

Permission may be implied from the conduct or the circumstances.  The court has been quite generous in finding implied permission, in favour of 'visitors'.
Lowery v Walker

Facts: A farmer's unfenced field had been used by people as short cut to a train station for 35 years.  He had frequently asked them not to do so, but had never taken any legal action.  One day, a wild horse the farmer put on the field attacked the plaintiff who was walking across the field to go to the station.

Held:
The plaintiff was crossing with the implied permission of the farmer and was thus a visitor.  

Comment: This is a very exceptional case in that the court held there to be implied permission despite the seemingly express prohibition.  One implicit reason behind the decision is the court considered the occupier’s act of allowing a wild horse to attack the passer-bys as totally irresponsible and therefore deserving of punishment.  Without this special factor (causing physical injury to some peaceful passer-bys), the court may not ignore the explicit prohibition of the occupier to find the visits to be with implied permission.
Cook v Midland Great Western Railway of Ireland

Facts:
The defendant had an unlocked railway turntable on its premises near a public road.  The defendant was aware that young children often entered the premises and played on the turntable, but it did not try to stop it.  One day, the plaintiff, a young child, entered the premises, played on the turntable and injured himself.  

Held:
Defendant liable.  The fact that the defendant knew the turntable was an allurement to young children and did nothing to stop them from entering meant the defendant had given an implied permission to the children to enter the premises.  Thus, the plaintiff was not a trespasser, but a visitor, to whom the defendant was liable. 

Edwards v Railway Executive

Facts:
The defendant knew children had been breaking the fence it erected to go onto its premises.  Once such was found, the defendant would take steps to repair the fence.  A nine-year-old child, chasing a ball, climbed through the fence, came onto the premises and was hit by a train.

Held:
Defendant not liable.  The child was a trespasser, as the defendant had done nothing to indicate any implied permission.

· As a general rule active action must be taken in order to prove there is no implied permission to children.
ii. Legal rights of way

s.3(6) OLO provides that people entering under a right conferred by law, e.g. police officers and firemen in execution of duty, are regarded as visitors. This means this category of persons will be regarded as visitors even if the occupier refuses to give them permission. 
b. The Common Duty of Care

An occupier owes to a visitor a common duty of care, which, according to s.3(2) OLO, "is a duty to take such care as in all the circumstances of the case is reasonable to see that the visitor will be reasonably safe in using the premises for the purposes for which he is invited or permitted by the occupier to be there." Thus, the essence is not to make the premises itself safe, but merely to ensure the safety of the visitor, which may be achieved by doing things unrelated to improving the conditions of the premises, for example, warning the visitor.  

Special cases

i. Children

s.3(3)(a) provides: "an occupier must be prepared for children to be less careful than adults."  This means the occupier owes a higher duty of care to a child than that would be to an adult.
Perry v Butlins Holiday World

Facts:
A 3-year-old child fell onto a low wall, made of sharp brick, located close to where shows for children were performed in the defendant's premises.

Held:
The defendant was in breach of its duty. 

Phipps v Rochester Corporation

Facts:
The defendant had a piece of land where blackberries grew.  Though knowing children entered and used the land as playground, the defendant did not do anything stop them from entering.  One day a five-year-old boy, entering to pick blackberries, fell into a trench in the center of the land.

Held:
The boy was a visitor, whose entry was impliedly permitted by the defendant who failed to do anything to stop him.  But there was no breach of duty on the part of the defendant, as they could not have foreseen the parents of the child would allow the boy to go onto the premises alone.

ii. Person exercising a calling

s.3(3)(b) OLO provides: "an occupier may expect that  a person, in the exercise of his calling, will appreciate and guard against any special risks ordinarily incident to it, so far as the occupier leaves him free to do so."

Roles v Nathan

Facts: Two chimney sweeps were killed by carbon monoxide while working.

Held: Occupier not liable, as it could be expected that sweeps would be aware of the danger.



Ogwo v Taylor



Facts:
The plaintiff was a fireman who injured himself while putting out a fire at the defendant's premises.

Held: defendant liable, as, in the circumstance, no amount of care by the plaintiff could have protected him and, therefore, the defendant could not use s.3(3)(b) to avoid liability.

iii. Independent Contractor

s.3(4)(b) OLO: “where damage is caused to a visitor by a danger due to the faulty execution of any work of construction, maintenance or repair by an independent contractor employed by the occupier, the occupier is not to be treated without more as answerable for the danger if in all the circumstances he had acted reasonably in entrusting the work to an independent contractor and had taken such steps (if any) as he reasonably ought in order to satisfy himself that the contractor was competent and that the work had been properly done.”

Haseldine v Daw

Facts: The plaintiff was killed when a lift plunged to the bottom of its shaft.

Held: Defendant not liable.  The defendant, as the occupier, had fulfilled the common duty of care by appointing an apparently competent firm to maintain the lift, and the highly technical nature of the work meant that the defendant could not be expected check whether it had been done properly.
It should be noted that the independent contractor may be liable as an occupier or under the general principle of negligence.

iv. Contractual rights of entry

s.6(1) OLO: “Where persons enter or use, or bring or send goods to, any premises in exercise of a right conferred by contract with a person occupying or having control of the premises, the duty he owes them in respect of dangers due to the state of the premises or to things done or omitted to be done on them, in so far as the duty depends on a term to be implied in the contract by reason of its conferring that right, shall be the common duty of care.”

Thus, a person entering under a contract (e.g. a patron to a cinema) is owed by the occupier either a common duty of care or, if the contract so expressly provides, a duty of care which is higher or lower than that provided in s.3(2) OLO.

c. Defences

i.
Contributory Negligence

s.3(3): “The circumstances relevant for the present purpose include the degree of care, and of want of care, which would ordinarily be looked for in such a visitor…”

ii. Consent

s.3(5): “The common duty of care does not impose on an occupier any obligation to a visitor in respect of risks willingly accepted as his by the visitor (the question whether a risk was so accepted to be decided on the same principles as in other cases in which one person owes a duty of care to another).”

iii. Warnings

s.3(4)(a): “where damage is caused to a visitor by a danger of which he had been warned by the occupier, the warning is not to be treated without more as absolving the occupier from liability, unless in all the circumstances it was enough to enable the visitor to be reasonably safe”

iv. Exclusion of duty

s.3(1): “An occupier of premises owes the same duty, the "common duty of care", to all his visitors, except in so far as he is free to and does extend, restrict, modify or exclude his duty to any visitor or visitors by agreement or otherwise.”

The most usual way to do this is by giving notice to the visitors.

4.2 Liability to trespassers

Trespasser is one who enters an occupier's premises without the express or implied permission of the occupier.  The duty to a trespasser is not found in OLO, but common law.   And the duty of an occupier to a trespasser is to act in a humane manner

British railway Board v Herrington
  

Facts: A boy aged 6 trespassed into the railway premises and crossed a fence which was in disrepair.  The boy was severely burnt by an electrified railway line.

Held: The railway liable.

Further reference:

Bachner, Bryan (1995) Hong Kong Tort Law. Hong Kong: Longman Asia. Ch.7

Tutorial

1.
Peter, a six-year-old boy, who lives next to a City University construction site, enters the site after a heavy storm to play in a small pond formed after the torrential rain.  He contracts some kind of disease afterwards.  There is evidence that the site is not properly guarded on the day in question as the work has discontinued for a while and it is known that children nearby has used it as a playground for some time.  There is a notice at the entrance, saying "Trespassers will be prosecuted.  All visitors enter at their own risks." 

Advise Peter.

2.
Wong, a janitor employed by City Primary School (CPS), repaired a classroom door on the instruction of the School Principal.  Unfortunately, one day when a group of Primary 2 students played in the corridor outside the classroom, they banged against the door, and the door collapsed and hurt them. 


a.
Advise CPS, with reference to the Occupier’s Liability Ordinance, in the following cases:

i. Ka Ming, one of the students hurt, broke his arm and now wants to sue CPS.
ii. Mui Kwai, an off-duty firewoman who was on CPS premises having a meeting with the class-teacher of her daughter who studies there, rushed to help after the collapse and hurt herself.  She also wants to sue CPS.
b. Would it make any difference to CPS’s liability if Wong was an independent contractor (you do not need to consider the liability of Wong himself)?

Attachment

Occupier’s Liability Ordinance (Cap.314)

Section 2
(1) The rules enacted by sections 3 and 4 shall have effect, in place of the rules of the common law, to regulate the duty which an occupier of premises owes to his visitors in respect of dangers due to the state of the premises or to things done or omitted to be done on them.
(2) The rules so enacted shall regulate the nature of the duty imposed by law in consequence of a person's occupation or control of premises and of any invitation or permission he gives (or is to be treated as giving) to another to enter or use the premises, but they shall not alter the rules of the common law as to the persons on whom a duty is so imposed or to whom it is owed; and accordingly for the purpose of the rules so enacted the persons who are to be treated as an occupier and as his visitors are the same as the persons who would at common law be treated as an occupier and as his invitees or licensees.
(3) The rules so enacted in relation to an occupier of premises and his visitors shall also apply, in like manner and to the like extent as the principles applicable at common law to an occupier of premises and his invitees or licensees would apply, to regulate-
(a) the obligations of a person occupying or having control over any fixed or movable structure, including any vessel, vehicle or aircraft; and
(b) the obligations of a person occupying or having control over any premises or structure in respect of damage to property, including the property of persons who are not themselves his visitors.

Section 3

(1) An occupier of premises owes the same duty, the "common duty of care", to all his visitors, except in so far as he is free to and does extend, restrict, modify or exclude his duty to any visitor or visitors by agreement or otherwise.
(2) The common duty of care is a duty to take such care as in all the circumstances of the case is reasonable to see that the visitor will be reasonably safe in using the premises for the purposes for which he is invited or permitted by the occupier to be there.
(3) The circumstances relevant for the present purpose include the degree of care, and of want of care, which would ordinarily be looked for in such a visitor, so that (for example) in proper cases-
(a) an occupier must be prepared for children to be less careful than adults; and
(b) an occupier may expect that a person, in the exercise of his calling, will appreciate and guard against any special risks ordinarily incident to it, so far as the occupier leaves him free to do so.
(4) In determining whether the occupier of premises has discharged the common duty of care to a visitor, regard is to be had to all the circumstances, so that (for example)-
(a) where damage is caused to a visitor by a danger of which he had been warned by the occupier, the warning is not to be treated without more as absolving the occupier from liability, unless in all the circumstances it was enough to enable the visitor to be reasonably safe; and
(b) where damage is caused to a visitor by a danger due to the faulty execution of any work of construction, maintenance or repair by an independent contractor employed by the occupier, the occupier is not to be treated without more as answerable for the danger if in all the circumstances he had acted reasonably in entrusting the work to an independent contractor and had taken such steps (if any) as he reasonably ought in order to satisfy himself that the contractor was competent and that the work had been properly done.
(5) The common duty of care does not impose on an occupier any obligation to a visitor in respect of risks willingly accepted as his by the visitor (the question whether a risk was so accepted to be decided on the same principles as in other cases in which one person owes a duty of care to another).
(6) For the purposes of this section, persons who enter premises for any purpose in the exercise of a right conferred by law are to be treated as permitted by the occupier to be there for that purpose, whether they in fact have his permission or not.

Section 4

(1) Where an occupier of premises is bound by contract to permit persons who are strangers to the contract to enter or use the premises, the duty of care which he owes to them as his visitors cannot be restricted or excluded by that contract, but (subject to any provision of the contract to the contrary) shall include the duty to perform his obligations under the contract, whether undertaken for their protection or not, in so far as those obligations go beyond the obligations otherwise involved in that duty.
(2) A contract shall not by virtue of this section have the effect, unless it expressly so provides, of making an occupier who has taken all reasonable care answerable to strangers to the contract for dangers due to the faulty execution of any work of construction, maintenance or repair or other like operation by persons other than himself, his servants and persons acting under his direction and control.
(3) In this section "stranger to the contract" (合約的局外人) means a person not for the time being entitled to the benefit of the contract as a party to it or as the successor by assignment or otherwise of a party to it, and accordingly includes a party to the contract who has ceased to be so entitled.
(4) Where by the terms or conditions governing any tenancy (including a statutory tenancy which does not in law amount to a tenancy) either the landlord or the tenant is bound, though not by contract, to permit persons to enter or use premises of which he is the occupier, this section shall apply as if the tenancy were a contract between the landlord and the tenant.
(5) This section, in so far as it prevents the common duty of care from being restricted or excluded, applies to contracts entered into and tenancies created before the commencement of this Ordinance, as well as to those entered into or created after its commencement; but, in so far as it enlarges the duty owed by an occupier beyond the common duty of care, it shall have effect only in relation to obligations which are undertaken after that commencement or which are renewed by agreement (whether express or implied) after that commencement.

Section 5

(1) Where premises are occupied by any person under a tenancy which puts on the landlord an obligation to that person for the maintenance or repair of the premises, the landlord shall owe to all persons who or whose goods may from time to time be lawfully on the premises the same duty, in respect of dangers arising from any default by him in carrying out that obligation, as if he were an occupier of the premises and those persons or their goods were there by his invitation or permission (but without any contract).
(2) Where premises are occupied under a sub-tenancy, subsection (1) shall apply to any landlord of the premises (whether the immediate or a superior landlord) on whom an obligation to the occupier for the maintenance or repair of the premises is put by the sub-tenancy, and for that purpose any obligation to the occupier which the sub-tenancy puts on a mesne landlord of the premises, or is treated by virtue of this provision as putting on a mesne landlord, shall be treated as put by it also on any landlord on whom the mesne landlord's tenancy puts the like obligation towards the mesne landlord.
(3) For the purposes of this section, where premises comprised in a tenancy (whether occupied under that tenancy or under a sub-tenancy) are put to a use not permitted by the tenancy, and the landlord of whom they are held under the tenancy is not debarred by his acquiescence or otherwise from objecting or from enforcing his objection, then no persons or goods whose presence on the premises is due solely to that use of the premises shall be deemed to be lawfully on the premises as regards that landlord or any superior landlord of the premises, whether or not they are lawfully there as regards an inferior landlord.
(4) For the purposes of this section, a landlord shall not be deemed to have made default in carrying out any obligation to the occupier of the premises unless his default is such as to be actionable at the suit of the occupier or, in the case of a superior landlord whose actual obligation is to an inferior landlord, his default in carrying out that obligation is actionable at the suit of the inferior landlord.
(5) This section shall not put a landlord of premises under a greater duty than the occupier to persons who or whose goods are lawfully on the premises by reason only of the exercise of a right of way.
(6) Nothing in this section shall relieve a landlord of any duty which he is under apart from this section.
(7) For the purposes of this section, obligations imposed by any enactment in virtue of a tenancy shall be treated as imposed by the tenancy, and "tenancy" (租賃) includes a statutory tenancy which does not in law amount to a tenancy, and includes also any contract conferring a right of occupation, and "landlord" (業主) shall be construed accordingly.
(8) This section applies to tenancies created before the commencement of this Ordinance, as well as to those created after its commencement.

Section 6

(1) Where persons enter or use, or bring or send goods to, any premises in exercise of a right conferred by contract with a person occupying or having control of the premises, the duty he owes them in respect of dangers due to the state of the premises or to things done or omitted to be done on them, in so far as the duty depends on a term to be implied in the contract by reason of its conferring that right, shall be the common duty of care.
(2) Subsection (1) shall apply to fixed and movable structures as it applies to premises.
(3) This section does not affect the obligations imposed on a person by or by virtue of any contract for the hire of, or for the carriage for reward of persons or goods in, any vehicle, vessel, aircraft or other means of transport, or by or by virtue of any contract of bailment.
(4) This section does not apply to contracts entered into before the commencement of this Ordinance.
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Tort: The Rule in Rylands v. Fletcher
Introduction

Many things are dangerous.  In negligence the general principle is that the more dangerous a thing is, the greater the obligation to take care to prevent it causing., as the essence of negligence is a breach of a reasonable duty of care.  However, under some circumstances, the court might impose strict liability for escapes of dangerous things, which means liability is imposed even if all reasonable care has been taken.   The rule in Rylands v Fletcher is such a strict liability in which a person who causes a dangerous thing to escape from his/her land to someone else’s land will be liable.  As the liability is not based on negligence, it is clear that the defendant is liable notwithstanding that he has exercised all reasonable care to prevent the escape occurring. 

Rylands v. Fletcher

Facts: The defendant constructed a reservoir for his mill.  During construction the engineers (independent contractors for the defendant) found a number of old shafts, but it was not realized that these indirectly connected with the colliery.  Despite the existence of the shafts, the work was continued.  After the reservoir was completed and partially filled with water, the shafts collapsed due to the pressure of the water and consequently the plaintiff’s colliery was flooded.

Held: the defendant was liable

Reason(s): ‘We think that the true rule of law is, that the person who for his purposes brings on his lands and collects and keeps there anything likely to do mischief if it escapes, must keep it as his peril, and, if he does not do so, is prima facie answerable for all the damage which is the natural consequence of its escape….  But for his act in bringing it there no mischief could have accrued, and it seems but just that he should at his peril keep it there so that no mischief may accrue, or answer for the natural and anticipated consequences.’ (Blackburn J., approved in the House of Lords)

Elements of the Rule

To prove that a tortfeasor is liable under the rule of Rylands v Fletcher, it must be proved that (1) dangerous goods (2) which has been accumulated on the land of the tortfeasor (3) escaped from tortfeasor’s land to the victim’s land and that (4) there has been non-natural use of his/her own land by the tortfeasor.

1.
Dangerous things 

The test is whether the thing is ‘likely to do mischief’.  A number of ‘things’ have been identified as dangerous in the sense of the rule, including fire
, gas
, electricity
, noxious people
, etc..  The court in Cambridge stated that the rule was inapplicable unless it could be foreseen that damage of the relevant type would occur as the result of the escape.  Accordingly, if the possibility of the damage, which occurs, is scientifically unknown at the time when the escape takes place there is no liability. 
Cambridge Water Co. v. Eastern Countries Leather

Facts: The defendant operated a tannery near Cambridge.  As part of the tanning process a kind of chemical was used.  Through regular spillage this chemical soaked through the concrete and down through the strata and slowly dissolved into the percolating ground water.  The contaminated water affected the plaintiff’s borehole, which was 1.3 miles away from the tannery.  It was agreed that a reasonable supervisor at the tannery would not have foreseen that such repeated spillage of small quantities of chemical would lead to any environmental damage.    

Held: the defendants were not liable

Reason(s): ‘The general tenor of [Blackburn J’s] statement of principle is therefore that knowledge, or at least foreseeability of the risk, is a prerequisite of the recovery of damages under the principle; but that the principle is one of strict liability in the sense that the defendant may be held liable notwithstanding that he has exercised all due care to prevent the escape from occurring….  [I]t appears to me to be appropriate now to take the view that foreseeability of damage of the relevant type should be regarded as a prerequisite of the liability in damages under the rule.’ (Lord Goff)  
2.
Accumulation 

Although the Rule would apply to things which the defendant collects for his purposes, later cases show that a defendant could not be made liable merely for permitting a spontaneous accumulation on his land
. 

3.
Escape of dangerous thing

There must be an escape of a dangerous thing from the defendant’s land to the plaintiff’s land.  A person probably does not ‘store’ fire in his place.  In Mason, the court phrased the criterion of liability as follows: ‘Did the defendants bring to their land things likely to catch fire, and keep them there in such conditions that if they ignite the fire would be likely to spread to the plaintiff’s land.’ 

Read v. Lyons & Co. Ltd.

Facts: The plaintiff was employed by the government as an inspector of munitions in the defendants’ munitions factory and, in the course of her inspection there, was injured by the explosion of a shell that was being manufactured.  It was admitted that high explosive shells were dangerous.

Held: the defendants were not liable.

Reason(s): ‘[T]he strict liability recognised by this House [of Lords] to exist in Rylands v. Fletcher is conditioned by two elements which I may call the condition of “escape” from the land of something likely to do mischief if it escapes, and the condition of “non-natural use” of the land….  [I]n the case now before us the first element condition of “escape” does not seem to me to be present at all.  “Escape” … means escape form a place where the defendant has occupation of or control over land to a place which is outside his occupation or control.’ (Viscount Simond)

4.
Non-natural use

Whether a use of land is natural is a question of fact.  In Read, in deciding this question the court stated that ‘all the circumstances of time and practice of mankind must be taken into consideration so what may be regarded as dangerous or non-natural may vary according to the circumstances.’  The courts tend to say that a use is natural where it leads to a public benefit.  In Rickards v. Lothian
, the court stated that it is not every use to which land is put that brings into play at that principle.  It must be some special use bringing with it increased danger to others, and must mot merely be the ordinary use of the land or such a use as is proper for the general benefit of the community.

Wayfoong Credit Ltd. v. Tsui

Facts: The defendant manufactured plastic dolls on the 8th floor of an industrial building in Kwun Tong.  One evening a fire broke out in the defendant’s factory.  The plaintiff (its business was on the 9th floor) sued the defendant for the damage done to his premises and machinery by heat and smoke from the fire.  It was not known how the fire started and the extent of the damage was greater than might have been expected because of the accumulation on the 8th floor.  The walls and floors of the building were concrete and fire resistant but the defendant had not employed a night watchman nor kept the articles in heat resistant compartments to reduce the risk of fire.  The evidence was that such a practice was not common in Hong Kong.   

Held: the defendant was not liable 
Reason(s): The court first referred to Mason v. Levy Autoparts of England Ltd. [1967] 2 QB 530, in which MacKenna J. employed three criteria to resolve the question of what was non-natural use.  They were:

· The quantities of combustible material which the defendants brought onto their land

· The way in which they stored them

· The character of the neighbourhood

It then said:

"[T]he application of these criteria to the present situation leads in my view inevitably to the conclusion that there was no non-natural use.  There was no evidence to show that the number of dolls accumulated on the 8th floor, or the plastic of which they were composed, was unnecessary or unreasonable having regard either to the size of the premises or to the volume of the defendant’s business.  The way in which they were stored was not shown to have been a contributing factor in any way.  There was little evidence as to the character of the neighbourhood, but we do know that the defendant occupied a flatted factory in an industrial building, and we may take judicial notice that Kwun Tong is by no means a purely residential area.’ (Cons JA) 

Defences to the Rule

Consent of the plaintiff

Where the plaintiff has expressly or impliedly consented to the presence of the source of danger the defendant is not liable.  In Dunnes v North Western Gas Board
 it was held that there was implied consent for the presence of a gas main on the ground (which accidentally exploded) which was there for the common benefit of the plaintiff and defendant.  

Act of stranger

To apply this defence, the onus is on the defendant to show that the escape was due to the unforeseeable act of stranger over whom he/she has no control.  The nature (i.e., deliberate or negligent) of the stranger’s act is irrelevant
. 

Richards v. Lothian

Facts: The plaintiff was a tenant of the defendant.  One day the plaintiff found that his office, which was on the second floor, was flooded with water from the fourth floor.  There the outlet of the lavatory was plugged and the tap was turned fully on by some unknown person.

Held: the defendant was not liable. 

Reason(s): ‘It would be wholly unreasonable to hold an occupier responsible for the consequences of such acts which [the defendant] is powerless to prevent …  whether the damage be caused by inevitable accident or the wrongful acts of third persons….’ (Lord Moulton)   

Act of God

In Greenock Corporation v. Caledononian Railway
, it was stated that where the escape is caused directly by natural forces without human intervention in circumstances, which no human foresight can provide against and of which human prudence is not bound to recognise the possibility, the defence of act of God applies.  In Hong Kong, the view is different. 

Star Ferry Co. Ltd. v. The Owners of the ship or vessel “Argonaut”

Facts: When a typhoon passed over Hong Kong, the defendant’s ship had anchored at a typhoon buoy as required by the Marine Department.  When the storm was at its height, an anchor chain broke, causing the vessel to drift.  The crew took all available measures to avoid a collision but in the event the ship collided with the plaintiff’s pier. 

Held: the defence applied to this case

Reason(s): ‘In my judgement an Act of God is an accident, due to natural causes, directly and exclusively without human intervention which could not by any amount of ability have been foreseen or if foreseen could not by the exercise of all reasonable skill and care have been avoided….  It must be something overwhelming.  Whether a particular occurrence amounts to an Act of God must be a matter of fact, depending on the circumstances of the case….  I cannot believe that [the typhoon] ceases to be an Act of God merely because the master and crew did all in their power to avoid damage being caused … it was a human attempt at prevention.’ (Barker J)

Sensitivity of the plaintiff's property

If the injury due to the escape of dangerous thing would not have occurred but for the unusual sensitivities of the plaintiff’s property, this may be  regarded as the default of the plaintiff.  In Eastern S. A. Telegraph Co. Ltd. v. Cape Town Tramways Companies Ltd.
, an escape of electricity stored and used by the defendants in working their tramcars, interfered with the sending of messages by the plaintiffs through their submarine cable.  The defendants’ operations were not destructive of telegraphic communication generally, but only affected very delicate instruments.  The court was of the opinion that a person could not increase his neighbour’s liabilities by applying his own property to special use instead of ordinary use.

Statutory authority

If an act that leads to the escape of things is authorized by statute, the rule does not apply.  For example, the burst of water pipe of the Water Authority will not lead to an action under the rule as the Water Authority is exercising statutory authority in relation to water supply.

Further reference:

Bachner, Bryan (1995) Hong Kong Tort Law. Hong Kong: Longman Asia. Ch.10

Tutorial:

Mui Kwai is a very keen gardener and she grows roses in a garden in Yuen Long.  She lives next door to a farm owned by Ka Ming.  Ka Ming’s farm doubles up as a barbecue park and restaurant on weekends, charging about $100 per person.  Ka Ming stores barrels of kerosene in a wooden hut, adjacent to Mui Kwai’s garden.  During a rainstorm last month, rain pours into Ka Ming’s wooden hut through a window that has been broken for some time, and some barrels are overturned and the kerosene spills out.  Because of the soil is so waterlogged, the kerosene seeps through into Mui Kwai’s garden and kills all Mui Kwai’s flowers.  

Advise Mui Kwai in relation to the rule in Rylands v Fletcher.
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Tort: Nuisance

Introduction

The objective of the law of nuisance is to protectpersons who have interests in land from unauthorised/unreasonable acts of interference in the use and enjoyment of their land.  Private nuisance is continuous, unreasonable interference with the use or enjoyment of land or some right over or in connection with it. In Hunter v Canary Wharf Ltd.
, the court stated that private nuisance are of 3 kinds:

· encroachment on a neighbour’s land (e.g. by tree branches or roots)
· direct physical injury to a neighbour’s land (e.g. by flooding, collapse of neighbouring buildings, noxious fumes which damage vegetation)
· interference with a neighbour’s use and of his land (e.g. through smells, dust, noise)
The right to such enjoyment traditionally accrues to owners and tenants but not to persons without a direct interest in the property.  Hunter: ‘Once it is understood that nuisance ‘productive of sensible personal discomfort’ do not constitute a separate tort of causing discomfort to people but are merely part of the single tort of causing injury to land, the rule that the plaintiff must have an interest in land falls into place as logical and, indeed, inevitable.’

Elements of Private Nuisance (all of them must be proved)
1.
Encroachment, Direct Physical Injury and Interference 
For an interference to amount to nuisance, it must be continuous.  The interference could be water, fire, smoke, fumes, gas, noise, heat, electricity, etc.  A single act cannot normally constitute a private nuisance.  What is required is a state of affairs instead of a single act.  The essence of nuisance is the causing or permitting of a state of affairs from which damage is likely to result.  

Repeated acts are the most common forms of state of affairs.  But, in some cases omissions to act could also lead to liability in nuisance, provided that the occupier of land is ware of its existence and fail to take reasonable precautions.    

Leaky v National Trust
 

Facts: Defendants occupied land on which there was a large, naturally occurring mound.  Defendants became aware that the area could be affected by landslides; but no action was taken to rectify it.  A landslide finally occurred, causing damage to plaintiff’s neighbouring land.

Held:
Defendants liable, even though they had not actually done anything to cause it, but had merely failed to prevent it.   


2.
Unreasonableness
A balance has to be maintained between the right of the occupier to do what he likes with his own, and the right of his neighbour not to be interfered with.  It is impossible to give any precise or universal formula, but it may broadly be said that a useful test is perhaps what is reasonable according to the ordinary usages of mankind living in society.
  The plaintiff must also show that the interference is unreasonable.

St. Helen Smelting Co. v. Tipping

Facts: The plaintiff bought a valuable piece of land, which was 1.5 miles away from the defendant’s smelting factory.  When extensive smelting operations began in the factory, the side-products exhaled from the factory did physical injury to the plantations on the plaintiff’s land 

Held: the defendants were liable

Reason(s): ‘That every man is bound to use his own property in such a manner as not to injure the property of his neighbour…  But the law does not regard trifling inconveniences; every thing must be looked at from a reasonable point of view; and therefore, in an action for nuisance to property by noxious vapors arising on the land of another, the injury to be actionable must be such as visibly to diminish the value of the property and the comfort and enjoyment of it.  That, in determining that question the time, locality, and all the works have been erected and carried on, which are the means of developing the national wealth, persons must not stand on extreme rights and bring actions in respect of every matter of annoyance, as, if that were so, business could not be carried on in those places’ (Mellor J, approved in the House of Lords)  

The reasonableness test attempts to take into account what a reasonable and ordinary neighbour ought to tolerate within the neighbourhood.  Several factors are relevant in determining whether the interference is unreasonable:

a.
Intention of the defendant

Hollywood Silver Fox Farm Ltd. v. Emmett

Facts: The plaintiff’s managing director, Captain Chandler, set up the plaintiff company to breed silver foxes, and erected at the boundary of his land and adjacent to the highway a sign saying “Hollywood Silver Fox Farm.”  This annoyed his neighbour, the defendant, who was developing the adjoining land as a housing estate, and though that the sign would deter his customers.  Emmett accordingly asked Captain Chandler to remove the sign and when Captain Chandler refused he threatened to shoot along the boundary.  This was a serious threat since the effect of loud noises on vixens is to deter mating, impede whelping and provoke infanticide.  On four subsequent evenings the threat was carried out by the defendant’s son, and damage done.  

Held: the defendant was liable

Reason(s): ‘If what has taken place had occurred between two sets of persons both perfectly innocent, I should have taken an entirely differently view of the case.  But I am persuaded that what was done by the defendant was done only for the purpose of annoyance, and in my opinion it was not a legitimate use of the defendant’s house to use it for the purpose of vexing and annoying his neighbours….  No proprietor has an absolute right to create noises upon his own land, because any right which the law gives him is qualified by the condition that it must not be exercised to the nuisance of his neighbours…’ (Macnaghten J)     

b.
Locality of the property

The locality in which the defendant’s activity is carried on is relevant in deciding whether the use by defendant is reasonable.  Generally speaking, if the defendant’s use of his/her land is reasonable if it is compatible with the uses to which land in the locality is generally put.  What would be a nuisance in Mid-level would not necessarily be so in Kwun Tong.

Miller v. Jackson

Facts: In 1972, several houses were built in an empty field next to a village cricket ground which had been in use for nearly 70 years.  That summer the plaintiffs bought one of the houses; its garden wall was only 102 feet from the wicket, so cricket balls kept sailing over it, and they complained bitterly.  The cricket club erected the highest possible wire fence atop the wall and instructed the batsmen to try to keep the ball low, but even so five more balls came over in 1975.

Held: The cricket club was liable for nuisance

Reason(s): ‘Was there here a use by the defendants of their land involving an unreasonable interference with the plaintiffs’ enjoyment of their land…  The only question is whether it is reasonable.  It is a truism that this is a matter of degree….  [I]t is no answer to a claim in nuisance for the defendant to show that the plaintiff brought the trouble on his own head by building or coming to live in a house so close to the defendant’s premises that he would inevitably be affected by the defendant’s activities, where no one had been affected previously.’ (Geoffrey Lane LJ)

But, in a case of direct physical damage, e.g. noxious fumes which damage vegetation, the court tends to put less weight on locality in determining reasonableness and is more likely to find it to be unreasonable.
c. Duration
The longer the interference is, the more likely it is regarded as unreasonable.  But there have also been cases where interference for a relatively short duration, e.g. a 20-minute fire display
, are still regarded as unreasonable.  
d. Public Benefit
In determining whether an activity amounts to nuisance, its benefit to the community (public benefit) will be considered.  In St Helen Smelting Co v Tipping
 Lord Westbury said: “If a man lives in a town, it is necessary that he should subject himself to the consequences of those operation of trade which may be carried on in his immediate locality, which are actually necessary for trade and commerce and also for the enjoyment of property, and for the benefit of the inhabitants of the town and of the public at large.”

e.
Abnormal sensitivity would not be counted

In considering what is reasonable the court does not take account of abnormal sensitivity in either persons or property.  The reason is that one cannot increase the liabilities of your neighbour by applying your property to special uses, whether for business or pleasure.
  

Defences to private nuisance

Volenti (or ‘coming to the nuisance’)

Arguments have been made in previous cases that if the plaintiff come to the land well after the activities that cause the alleged nuisance has been carried out in that area, he/she has consent to the nuisance and, therefore, should not succeed in a claim of nuisance.  This argument, however, has repeatedly been rejected by the court
.  Thus the mere fact of knowingly moving to a piece of land affected by nuisance is not consent to it.

Statutory authority

Where the interference complained of is expressly or impliedly authorised by ordinance.  For example, the Public Health and Municipal Services Ordinance (Cap.132).

Manchester Corporation v. Farnworth

Facts: The plaintiff was a farmer whose field were destroyed by the poisonous fumes emitted from the chimneys of an electric power station erected and operated by the defendant corporation.  The defendants pleaded that they were empowered to set up the station by s.32 of the Manchester Corporation Act 1914.  

Held: the defendant corporation was liable 

Reason(s): ‘When Parliament has authorised a certain thing to be made or done in a certain place, there can be no action for nuisance caused by the making or doing of that thing if the nuisance is the inevitable result of the making or doing so authorised.  The onus of proving that result is inevitable is on those who wish to escape liability for nuisance, but the criterion of inevitability is not what is theoretically possible but what is possible according to the state of scientific knowledge at the time, having also in view a certain common sense appreciation, which cannot be rigidly defined, of practically feasibility in view of situation and of expense.  

Remedies

Damages

The grant of damages depends on whether the injury or damage was foreseeable.  ‘It is widely accepted that … foreseeability of harm is indeed a prerequisite of the recovery of damages in private nuisance…’
  

Injunctions

An injunction is an equitable remedy by which the court orders the defendant to stop the activity, which is causing the nuisance.  The court would not grant injunction.

· if the injury to the plaintiff’s legal right is small

· the injury can be adequately compensated by damages

· it would be inequitable to grant injunction against the defendant

Further reference (available from library semi-closed reserve section):

Bachner, Bryan (1995) Hong Kong Tort Law. Hong Kong: Longman Asia. Ch.8

Tutorial

Wong is the owner of a Taoist temple which occupies a house in Kowloon Tong.  The daily activity of the temple is to conduct traditional Taoist ceremonies for the dead.  Prayers are said, bells are rung, and joss sticks and paper offerings to the dead are burnt in the ceremonies.  Chan, living in a house next to the temple, complains that she is annoyed by the noise and the fume caused by the ceremonies for the dead.  In retaliation, Chan always plays music in her house so loudly that ceremonies in the temple are interrupted.

Advise Wong in relation to the law of private nuisance.
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Land - Introduction
Land - Introduction
A.
Different Types of Property

Real property
· In everyday language, real property refers to land.  In law, traditionally, there are two types of land – freehold and leasehold - and real property refers only to freehold.  But nowadays it is used to refer to both freehold and leasehold, ie. all kinds of land.  

· Freehold refers to land held by private individuals (as opposed to the government) which is not subject to any government lease (therefore does not need to be returned to the government who is the lessor).  In a sense, the right in a freehold is an absolute ownership.  In Hong Kong the only freehold land is St John’s Cathedral.  

· All other land in Hong Kong is leasehold, which is granted by the government for a term of years in the form of a Government Lease (known as Crown Lease before 1997) in consideration of a premium and a yearly rent.  Usually the premium is much higher than the rent.  When the term of years is up, the land has to be returned to the government unless the lease is renewed by the government.       

Personal property
· Generally speaking, whatever that is not land (i.e. not real property) can be classified as personal property.  Personal property can be subdivided into choses in possession and choses in action.

· Choses in possession

· Choses is a French word which means things.  Choses in possession refer to personal property which is tangible.  Most important of all, it is thing that can be physically possessed and enforcement of rights in it can be done by merely retaking its physical possession (legal action therefore may not be necessary).

· For example, if someone takes your pen and you see the pen is now placed on his desk, it is not necessary for you to go to a court and ask the court to order him/her to return it, instead you may just take it back into your possession. 

· e.g. car, coat, book

· Choses in action (intangibles)

· This is property which is intangible (i.e. without physical possession).  To exercise rights in it, one must resort to legal action.

· e.g. patent, debt, shares, copyright

· To test your understanding: 

1)
You bought an Infernal Affairs DVD and brought it back to your office.  A colleague of yours took it without your permission (trespass in civil law and theft in criminal law).  On the following day you saw your DVD on your colleague’s desk.  What can you do?(
2)
Assume for the moment you were the copyright owner of the film Infernal Affair.  One day when you were strolling the Sino Centre.  You saw people selling pirate copies of Infernal Affair.  What can you do?(  

B.
Possession & Ownership in Property Law

Possession & ownership are two very important concepts in property law (for both personal property and land).  Sometimes, a right to possession might be split from a right of ownership.

For example, an owner of a flat (e.g. 18D, Flat 1, Parc Oasis) may rent it to someone else for, say, 2 years, at a monthly rent of $20,000.  In those 2 years, although the owner will still have ownership of the flat, he does not have the right to possession of the flat. After the 2 years, the flat will be returned to the owner and, from that point onwards, he/she will again have both the ownership and right to possession of the flat.

Similarly, an owner of a choses in possession may let someone else have the right to possession of it while retaining ownership in him/herself.   For example, you may lend your car to your friend for a day.     

1)
Possession and ownership in personal property

What is POSSESSION ?

When we talk about possession what usually first come to mind is actual (physical) possession, which may be done by, for example, taking something in your hands.  This may be done with small items, like a pen.  But for larger items, like a car, this may not be possible (you cannot really hold a car up with your hands, can you).  You instead will rely on constructive possession for such large objects.  For example, your possession of the key of the car signifies your possession of it.  There are two essential elements common in all types of possession:

1. Control of the object (which may be physical or constructive); and
2. Intention to use it as one’s own

The second element on intention is especially important.  Sometimes we may part with control of the object temporarily and, during such period, although our control is lost, we are still considered in law as having the right to possession of such object provided we still have the intention to treat as exclusively ours.  

Thus, when you accidentally drop your wallet in the street, you are still considered as having the right to possession of it.  In another instance where you drop some rubbish in a trash bin, since you will not have intention to still want the rubbish, you cease to have the right to possession of the rubbish.  

Finder’s right

If you find something, in a public or private place, generally you have to return the item to the owner, as the owner will be considered as still having the right to possession of the lost item (unless s/he has abandoned it).  But if the owner could not be found, the item would belong to the one who has earlier right to possession.

For personal property, sometimes it is unable to know for sure who the owner is or sometimes the owner could not be found, and parties with different claims of right to possession may contend for the chattel (the personal property).  In these cases, the one who has earlier right to possession has a better right to possession, and can claim the chattel.

To test your understanding, who will win in the following cases?

-
Owner of a lost item vs. finder

-
Owner of an item which he/she had abandoned vs. finder

-
1st finder vs. 2nd finder

A special case is a contention between a finder of a chattel and the occupier (the one who has right to possession of the land, e.g. owner, tenant, licensee) of the land on which the chattel is found
Parker v British Airways Board [1982] QB 1004

Facts:-
A passenger found a bracelet in the executive lounge of the Heathrow Airport.  

· He handed it in to the airport authority requiring it to be returned if the owner could not be found.  

· The owner was not found, but the airport authority sold the bracelet and kept the proceeds of sale.  

· The airport argued that, as occupier of the land on which the chattel is found, they have earlier right to possession than the finder.  And, this right to possession is not dependent on the fact of actual possession of the chattel.

Held:

-
The occupier is only entitled to it “if, but only if, before the chattel is found, he has manifested an intention to exercise control over the building and the things which may be upon it or in it.” 

-
The court held that occupier’s right to possession of lost chattels found on his/her land is dependent on the following factors: 

i)
Whether it is found in private or public area. For example, things found by a customer in the private area of a shop, such as staff room and storeroom, is more likely to have been in control by the occupier of the land on which it is found (see also the following case).

ii)
Any active steps taken to manifest an intention to control any lost items on its property.  In the Parker case, the occupier’s instruction to its staff on how items found should be handled was held not to be sufficient.  Instead it would have sufficed if notice had been posted to the effect that lost property would belong to the airport.

iii) Policy consideration.  If any of these two policy considerations apply, the party in breach of such policy will lose:

-
Trespass.  This is where the finder enters the occupier’s premises with no legal authority (eg. a thief).  It is the policy of the law not to reward someone who does not “come with clean hands”. Note the relationship with private/public area.

-
Concealment.  No matter who – the finder or the occupier – is in actual physical possession of the chattel (this depends on whether the finder hands it to the occupier), s/he must try to use reasonable methods to return the item to the original owner.  Failing to do so amounts to concealment and the law will find against anyone who conceals the item from the original owner.
-
In the Parker case, the court held that the finder has an earlier right to possession and the airport authority had to give the proceeds of sale to the passenger.  


Bridges v Hawksworth [1843-60] All ER 122

Facts: A shopkeeper was not ware of a banknote dropped by a customer in the public part of the shop. Another customer found it and handed it to the shopkeeper with the instruction that if the owner was not found it should be returned to him.

  

Held: Finder entitled to keep it.

2)
Possession and ownership in real property

Historically, title to land was based on possession until a system of registration of ownership was established.

When an owner leases his/her land to a tenant, the tenant is granted the right to possession of the land for a certain period.  So possession and ownership may be in the hands of different persons in the case of land.

So in general the right of a person who merely has the right to possession of a land is subject to the right of the owner of the land.  But adverse possession is an exception: rightful owner’s rights, including ownership and possession, will be extinguished by a squatter’s (squatter is a trespasser) possession of that land for a certain period of time (60 years against the government, and 12 years (if after 1991) or 20 years (if before 1991) against a private individual), if the rightful owner fails to exercise her/his right during that period. 

C.
Definition of Land                                                             

1)
Statutory definition
s.2, Conveyancing and Property Ordinance (Cap. 219) defines land as including: 

(a) land covered by water;

(b) any estate, right, interest or easement in or over any land;

(bb) the whole or part of an undivided share in land and any estate, right, interest or easement in or over the whole or part of an undivided share in land; and (Added 31 of 1988 s. 2)

(c) things attached to land or permanently fastened to anything attached to land;                     

2) 
Common law definition
Land includes everything above the land and everything beneath the land. Thus, theoretically, once you buy a piece of land, you own all the airspace above it and the land beneath it.  But there are a lot of limitations imposed by case law:

a. Building

It is beyond doubt that a building that erect on a land is part of the land.  

b. Vegetation and minerals

“Plants, trees, and crops growing on the land form part of the land, although crops do not automatically pass on the sale of land since they are the product of the owner’s labour as well as the soil”
 All minerals beneath the land belong to the government, by virtue of the Mining Ordinance (Cap.285) and terms of government leases.

c. Airspace

Theoretically, a land owner owns the airspace above the land, up to the lower layer of the atmosphere.  But there are statutory laws modifying this right, in connection with aircraft.  Also, a land owner will only have action against trespassers to its airspace if that portion of the airspace is necessary for the reasonable enjoyment of the land.  In Kelsen v Imperial Tobacco Co [1957] 2 QB 334, the defendant’s advertising sign which was hanging just 4 inches above the plaintiff’s land was held to be trespass.  In Lord Bernstein v Skyviews and General Ltd [1997] 2 All ER 902 the defendant’s act of flying over the plaintiff’s land to take aerial photos was held not to be trespass.

d.
The Chattel / Fixture Issue

Sometimes, there may be chattels attached or fixed to a piece of land, and whether these chattels have become part of the land presents a more difficult case.  These cases usually arose when a land is sold and whether a particular item (e.g. a air-conditioner) is included in the sale is not set out clearly in the sale and purchase agreement (an agreement signed before the actual transfer of title).  If a chattel has become a fixture in law, it becomes part of the land and its ownership merges with the land.

E.g. I fix a door to my flat, and if it is a fixture (which will surely be in this case) it becomes part of the land.  In the future, when I sell my flat, although I have not mentioned whether the door is to be included in the sale, it is still included, as it has transformed from a chattel (before it is fixed to my flat) to a fixture (and thus becomes part of the land).  Thus, in this case, should I really not want to sell my door, I should expressly provide in the sale & purchase agreement that it is excluded from the flat that I am selling.

The above example may be simple enough, but in real life we may still have difficulty in concluding for sure whether a chattel has become a fixture (and thus part of the land) or remains a chattel. 

In general, we have 2 tests to determine whether a chattel has become a fixture:
   
1) 
Degree of annexation



The first test is: whether the chattel is so firmly fixed to the land that its removal is very difficult or that it will cause damage either to the chattel itself or the land.  The higher the degree of annexation, the more likely it is a fixture.  However, due to advance of technology, it is much easier to remove chattel without damaging the land or the chattel itself, so this test is not a decisive test now.  In Berkley v Poulett [1977] 1 EGLR a marble statute weighting half a ton that rested on the ground on its own weight was held not to be a fixture. (But see Hamp v Bygrave below.)        


2) 
Purpose of annexation



The second test is: to be a fixture, the chattel must be attached to the land for the better enjoyment of the land as opposed to the better enjoyment of the chattel, i.e. the occupant of the land installs the chattel there for him/herself to enjoy the land better or the chattel better.  This test is also difficult to apply, as almost all chattels brought/fixed to land could be argued as being so placed/fixed for the occupier to better enjoy the land.  So, it is a matter of degree between the two: enjoyment of the land vs. enjoyment of the chattel.  



In Leigh v Taylor [1902] AC 157, the court held that a number of pictures affixed by screws into the panelling of the dining room were not fixtures, as they could still be enjoyed as pictures and they had not become part of an overall design of the room.



In Hamp v Bygrave (1982) 266 EG 720, a stone statue and other stone ornaments which were resting on the ground on their own weights were held to be fixtures as they formed part and parcel of the garden and had been installed primarily to improve the land. 


It thus is difficult to give a definite answer to 
whether an object remains a chattel; what is important and what you will be required to demonstrate in exam is an ability to understand the two tests and apply them reasonably to the given fact. 

To test your understanding:
-
Is a window a fixture?

· How about a key?

Removal of fixture

1. On sale of land, a fixture passes to the buyer, as its ownership has already merged into that of the land.  Thus, the seller could not remove a fixture, unless it is expressly excluded from the sale.

2. If the land is subject to a mortgage (we will explain what a mortgage is in a later topic), all fixtures could only be removed with the consent of the mortgagee (most likely this is a bank which loans money to the ‘owner’ of the land).

· In case of a tenancy (lease), the “tenant has a right to remove trade fixture or ornamental and domestic fixtures during the tenancy or within a reasonable period after its expiry, and provided the tenant can do so without substantial or irreparable change to the land.

Further reference (on hold with library’s semi-closed reserve section): 

Nield, Sarah (1997) Hong Kong Land Law (2nd ed.) Hong Kong: Longman. Ch.1.

Tutorial 

1.
Yu Hung, a City University student, found a gold ring lying on the 4/F concourse.  He handed in the ring to the Security Unit.  The University advertised the ring as being found but no one claimed it and the University decided to sell it.

Advise Yu Hung who wants to claim the ring as the second instalment of tuition fee has to be paid very soon.

Would it make any difference Yu Hung found the ring at 1 am which was outside the opening hours of the University?

2.
Andy has agreed to sell his flat in Yau Yat Chuen to Bonnie and to move out by the end of January.  Andy wants to know if he can take with him the following items, which have been installed by him in the flat:

i. a 40-inch plasma TV fixed on the wall; and

ii. a painting by a famous artist.


Advise Andy.
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Land – Government Leases  & Conveyancing Process
A. Conveyancing Process (Reference: Nield, Sarah Hong Kong Land Law Hong Kong: Longman. Ch.4)


It goes beyond our scope to provide a detailed survey of the conveyancing process.  A brief outline on the process and the required formalities in law should serve our purpose.  It should be noted that the following is simplified version of the actual process.

1. Provisional agreement
You may recall from your contract law classes that it is now settled beyond doubt that a provisional contract is a contract that has full legal force.  It is usual practice in a provisional agreement to stipulate a set sum of liquidated damages (usually the amount of the deposit) and that no action for specific performance is to be taken, in case of breach of contract.  

According to s.3(1) Conveyancing and Property Ordinance (CPO) (Cap.219), “no action shall be brought upon any contract for the sale…of land unless the agreement…,or some memorandum or note thereof,…is in writing…”  

Usually, the estate agent will provide the provisional agreement.

2. Sale & Purchase Agreement

Then the parties will instruct lawyers to draft a more detailed agreement.  Same as provisional agreement, this must be in writing by virtue of s.3(1) CPO. 
3. Assignment

The purchaser and the vendor (seller) will then proceed to complete the whole process by a deed.  In this assignment the seller assigns his/her interest in the land to the buyer.  

This must be executed by deed according to s.4(1) CPO: “A legal estate in land may be…disposed of only be deed.”  

B. Government Lease (Reference: Nield, Sarah Hong Kong Land Law Hong Kong: Longman. Ch.11)

1. Introduction

All land in Hong Kong, except St John’s Cathedral, is leasehold.  Thus, the government is the biggest landlord in Hong Kong.

2.
Types

a) 
Formal Government Lease (previously known as Crown Lease)

The most common means to grant a government that may come to mind is certainly a formal lease, duly executed.  This is true in the old days when the government would really do so.  But nowadays, the government would rather rely on the legal mechanism provided by s.14 Conveyancing and Property Ordinance (CPO) (Cap.219) to treat the Government Lease as have been granted, and formal government lease is rarely granted.  

       
b) 
Conditions of Sale + Certificate of Compliance

Conditions of Sale is in fact a contract between the government, as the landlord, and a lessee, who is most likely a property developer, like Sun Hung Kai. Upon issuance of a Conditions of Sale, a developer is regarded as having an equitable interest (i.e. his/her interest is recognized only in equity). Government will set out a list of requirements in the Conditions of Sale, and when the developer has satisfied all the requirements, the government will issue a Certificate of Compliance.  The Conditions of Sale usually prohibits the sale of the land before a Certificate of Compliance is obtained.  And, when the Certificate of Compliance is obtained the developer also acquires the legal interest.

s.14 (CPO)

(1) Where a person has a right to a Government lease of any land upon compliance with any conditions precedent, then, upon compliance with those conditions-
(a) the equitable interest under that right shall become a legal estate in that land as if held under a Government lease issued in accordance with that right…
(2) Where, under an agreement for a Government lease entered into before 1 January 1970, a person has a right to a Government lease upon compliance with any conditions precedent he shall be deemed, for the purposes of this section, to have complied with those conditions on the commencement of this section.
(3) Where under an agreement for a Government lease entered into on or after 1 January 1970, a person has a right to a Government lease upon compliance with any conditions precedent, he shall be deemed, for the purposes of this section, to have complied with those conditions-
(a) upon the issue by the Government of a certificate that those conditions have been complied with and the registration of that certificate in the Land Registry under the Land Registration Ordinance (Cap 128); or

    
3) 
Conditions of Exchange

This is also a land contract.  Its difference from Conditions of Sale is the consideration paid by the lessee in a Conditions of Sale is premium in terms of money, while in Conditions of Exchange is either a) surrender of old Government (Crown) Lease or b) land exchange entitlement: Letters A & B.  Same as above a Certificate of Compliance must be obtained to take advantage of s.14 CPO.
4.
Standard Covenants

In every Government Lease, there are some standard covenants, which include:

a. Terms of year

Terms of years vary with every lease.  Mostly, they are 999 years, 99 years, 75 years with a right to renew for a further 75 years, or 50 years up to 30 June 2047, depending on the time it is granted and the locality of the land.

b.
Rental

When a lessee ‘buys’ land from the government, he or she will have to pay a sum of money as premium.  Besides, the lessee also have to pay rent each year.  The premium is always thousands of times more than the rent.


c.
Use

-
Every lease has a covenant prescribing the use of the land.  Modern leases tend to be more prescriptive than old leases.
-
A standard covenant on use in an old lease reads like this:

…shall no tuse, exercise, or follow…the trade or business of a brazier, slaughterman, soapmaker, sugarbaker, fellmonger…or any other noisy, noisome or offensive trade or business whatever.
-
In modern lease, the restrictions are used as means of planning control, so they will be more specific, e.g. whether it is for residential, commercial, industrial or other uses; height and density of building; provisions of community facilities (bus stops, social service centre, etc.).

b. Repair

The Government Lease always has a covenant in which the lessee promises to keep the whole of the property in repair.  Besides, this the government may also use Buildings Ordinance to force lessee to carry out repair works.

c. Alienation (assignment & subletting)

In general a developer (lessee) may only sell (assign) its land after a Certificate of Compliance has been issued, and, prior to that, consent from the government must be obtained.  

5.
Termination

a. Effluction of time

A lease has a term of years.  Upon the expiry of that, the lease ends.  But in most cases, an extension will be granted, subject to new premium and yearly rents.

b. Forfeiture

Should the lessee fail to comply with the conditions imposed in the contract (Conditions of Sale/Exchange), the government has the right to re-enter (forfeit) the land for the lessee has breached the contract.  In practice, this power is rarely exercised, and the government will usually grant the lessee longer time to fulfil the conditions, provided that an extra premium is paid.

c. Resumption

According to Lands Resumption Ordinance (Cap.124), the government may resume land for public purposes, subject to compensation to be paid to the lessee.  

Attachment

Conveyancing and Property Ordinance (Cap.219)

Section 3

(1) Subject to section 6(2), no action shall be brought upon any contract for the sale or other disposition of land unless the agreement upon which such action is brought, or some memorandum or note thereof, is in writing and signed by the party to be charged or by some other person lawfully authorized by him for that purpose.
(2) This section applies to contracts or other dispositions whenever made and does not affect the law relating to part performance or sales by the court.

Section 4

(1) A legal estate in land may be created, extinguished or disposed of only by deed.
(2) This section does not apply to-
(a) an assent in writing by a personal representative;
(b) a disclaimer made in accordance with section 59 of the Bankruptcy Ordinance (Cap 6) or section 268 of the Companies Ordinance (Cap 32);
(c) a surrender by operation of law, including a surrender which may, by law, be effected without writing;
(d) the grant, disposal or surrender of a lease taking effect in possession for a term not exceeding 3 years (whether or not the lessee is given power to extend the term) at the best rent which can be reasonably obtained without a premium;
(e) other assurances not required by law to be made in writing;
(f) a receipt not required by law to be under seal;
(g) a vesting order or vesting declaration by a court or other competent authority;
(h) a creation, extinguishment or disposal of a legal estate in land by operation of law.

Section 14

(1) Where a person has a right to a Government lease of any land upon compliance with any conditions precedent, then, upon compliance with those conditions-
(a) the equitable interest under that right shall become a legal estate in that land as if held under a Government lease issued in accordance with that right; and (Amended 31 of 1988 s. 7)
(b) for the purposes of section 42 and any other law, such a Government lease shall be deemed to have been issued upon compliance with those conditions.
(2) Where, under an agreement for a Government lease entered into before 1 January 1970, a person has a right to a Government lease upon compliance with any conditions precedent he shall be deemed, for the purposes of this section, to have complied with those conditions on the commencement of this section.
(3) Where under an agreement for a Government lease entered into on or after 1 January 1970, a person has a right to a Government lease upon compliance with any conditions precedent, he shall be deemed, for the purposes of this section, to have complied with those conditions-
(a) upon the issue by the Government of a certificate that those conditions have been complied with and the registration of that certificate in the Land Registry under the Land Registration Ordinance (Cap 128); or
(b) upon the endorsement by the Government on the Government lease of a note to the effect that those conditions have been complied with and the registration of a copy of that endorsement in the Land Registry under the Land Registration Ordinance (Cap 128); or
(c) upon the entry on the register kept in the Land Registry under the Land Registration Ordinance (Cap 128) relating to the land of a note to the effect that those conditions have been complied with. (Amended 31 of 1988 s. 7; 8 of 1993 s. 2)
(4) Where a person has a right to a Government lease of any land and that right is not subject to any conditions precedent-
(a) the equitable interest under that right shall become a legal estate in that land as if held under a Government lease issued in accordance with that right; and
(b) for the purposes of section 42 and any other law, such a Government lease shall be deemed to have been issued on the commencement of the Conveyancing and Property (Amendment) Ordinance 1988 (31 of 1988) or on the date of the grant of that right, whichever is the later. (Added 31 of 1988 s. 7)
(5) Where a person has a right to a Government lease of any land and that land is partitioned by assignment or otherwise by deed, this section shall apply to each part of that land constituted by that partition, as it applies to the whole of that land, as if there were a right to a Government lease of each such part. (Added 31 of 1988 s. 7)
(6) Where a person has a Government lease, or a right to a Government lease, of any land and additional land is granted to that person with the intent that he should hold it as part of the land leased, this section shall apply to that additional land as if that additional land were part of the land originally leased and held subject to any further conditions precedent imposed when that additional land was granted
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Easement

A. Nature of Easements

Easement is rights enjoyed by an owner of land over the land of another.  Examples include a tenant’s right to use the lift of the building and a shop owner’s right to erect an advertising sign next door.

It is important to distinguish easement from personal licence or permission.  Personal licence or permission is enforceable ONLY between the grantor and the grantee; thus if, say, the grantee sells his/her land to a third party, the third party would not be able to enforce the right against the grantor.  On the contrary, easement is an interest in land, enjoyable by and against owners of the land; thus even if the grantee of an easement sells the land to a third party, the third party could enforce the easement against the grantor.

B.
Characteristics of Easements

Not every grant (how to create such a grant is dealt with in the next section) of a right over a land becomes an easement.  In order to be an easement all of the five conditions must be satisfied:

1.
Dominant and servient tenements

Servient tenements refer to the land on which the right exists, and dominant tenements refer to the land which would benefit from that right.  For example, if the only access from A’s land to a public road is to go through B’s land, A’s land is the dominant tenements and B’s the servient tenements.

2. Dominant and servient tenements in different ownership/occupation

If the servient land and the dominant land are owned or occupied by the same person, there will be no easement.  Thus, if a landlady rents one of her rooms in her flat to a tenant, and grants a right to the tenant to use the toilet and kitchen, this right could be an easement, as although both the servient tenement (the kitchen and toilet) and the dominant tenement (the room rented to the tenant) are owned by the landlady, they are occupied by different persons (the landlady and the tenant).

3.
Easement must accommodate the dominant tenement

There must be a “connection” between the alleged easement and the dominant tenement in that the dominant tenement benefits from the easement and it is reasonably necessary for the use and enjoyment of the dominant tenement

Re Ellengborough Park [1956] Ch131

Facts:
-
the park and a housing estate are adjacent to each other

· they used to belong to the same owner

· when the owner sold some of the houses in the estate, the purchasers were granted a right to use the park subject to payment of the maintenance costs

· the government resumed the park after the World War II

· the court had to decide if the housing estate owners had a right to compensation, which was dependent on whether the right enjoyed by the house owners over the park was easement.

· If it was not an easement, then the government would not need to compensate the house owners, as that right was merely personal.  For a personal right, the house owners would need to sue the owners of the park for breach of contract instead.

Held:
-
The crucial point is whether that right is reasonably necessary for the 

use and enjoyment of the houses

· It was an easement

Since the test is whether the right over the servient land is reasonably necessary for the use and enjoyment of the dominant land, it is insufficient that the right would increase the value or it suits the land user’s personal favour, if it is not necessary for the use and enjoyment of the dominant land from a reasonable person’s point of view. E.g. the right granted to a bonesetter to put up a sign on the front gate of a residential building would not be an easement, as to attract customers in such a way is not reasonably necessary for the use and enjoyment of a residential premises.

Moody v Steggles (1879) LR 12 Ch D 261

Facts:
-
Plaintiff had long used house for commercial purpose for more than 40 years (as a public house, i.e. pub)

· P claimed to have a right to fix a signbox to the wall of the defendant’s house to give direction to the Pub.

· D claimed it was not an easement, as it did not benefit P’s land, but merely the business P ran on it

Held:
-
It was an easement.  The land had long been used for commercial purpose and, therefore, the use of the sign did not only benefit the business, but also the land itself.

Hill v Tupper (1863) 2 H&C 121

Facts:
-
A company owned a canal and leased a small piece of land, used as a boathouse,  on the bank of the canal to the plaintiff.  

· The company also granted P an exclusive right to put pleasure boats on the canal.

· The defendant, a third party, also put pleasure boats on the canal.

· P claimed D had infringed its easement. 

Held:
-
Not an easement, but only a contractual right enforceable only against the company.



-
Although the right seemed to benefit the land (boathouse), the benefit (exclusive right to put pleasure boat in the river) was so disproportionate to the land (a small boathouse compared to an exclusive right to use a canal) that it, in fact, was not meant to accommodate the dominant tenement, but actually as an independent commercial right.   

It should be noted that because of the requirement of easement accommodating the dominant tenement, the dominant tenement and the servient tenement tend to be in close proximity in most cases.

4.
The right claimed must be capable of forming the subject matter of a grant

a) Certainty

Only a right that is certain and definite enough could exist as an easement.  For example, a right to air/light through a defined channel or direction is certain enough to be an easement, while a general right to air or light cannot be an easement.  Similarly, the dominant and servient tenements must be clearly defined.

b) No positive burden on servient owner

The obligation of the owner/occupier of the servient land is passive, in the sense that he/she is only required either not to do something or to allow the owner of the dominant owner to do something.  The owner/occupier of the servient land is never required to do something to facilitate the easement, e.g. she/he has no duty to repair a broken road over which easement is granted to an owner/occupier of a dominant land.

5.
No exclusive or joint occupation

If what is granted to the owner/occupier of the dominant land amounts to exclusive or joint occupation of the servient land, it could not be easement.

Copeland v Greenhalf  (1952)

 Facts:
-
Plaintiff owned an orchard and adjoining house

· Defendant a carpark nearby

· D parked cars on P’s land

· D claimed he had an easement to park cars there

Held:
-
Amount to exclusive or joint occupation, thus no easement


There are other cases concerning similar rights of storage, and not every case was held not to be easement.  Whether it qualifies as easement would depend on the proportion/degree of the servient tenement affected, e.g. if the whole of the servient tenement is granted to the owner/occupier of the dominant tenement to the exclusion of the owner/occupier of the servient tenement, then it clearly could not be an easement.  But if only 1/10 is granted to the owner/occupier of the dominant tenement for storage or car-parking, it may still be an easement.

Rights which have been recognised as easements:

right of way

rights to water and drainage

rights to light and air through a defined channel

rights of support of buildings

the right to fence

rights to use facilities, e.g. washing lines/poles, toilets, letter box

the right to use a sign

C.
Creation of Easements

1.
Express grant/reservation of easement

a) By deed under s.4 CPO

The simplest way to grant an easement is by deed under s4 CPO.  If two pieces of land, one dominant, the other servient, are owned by one owner, then when this owner sells the dominant land to a purchaser, all he/she needs to do is to grant the easemernt in land.  Similarly, if this owner sells the servient land, and retains the dominant land for own use, all he/she needs to do is to reserve the right in the deed to him/herself.  No matter it is an grant or reservation of easement, it can still be made expressly by deed. 

b) S.16 CPO

(1) Unless the contrary intention is expressed in the assignment, an assignment shall operate to assign, with the land, all rights, interests, privileges, easements or appurtenances in, over, belonging or appertaining to that land or at the time of the assignment used, held, occupied or enjoyed with that land and things attached to the land or permanently fastened to anything attached to the land.

The purpose of s.16 CPO is to make sure that when a dominant tenement is assigned (sold, leased or mortgaged), the easement it enjoys over a servient tenement will pass to the purchaser of the dominant tenement automatically. (Please note that if you refer to the further reference, you will discover I have simplified this part substantially and skipped the part on upgrading a license to an easement.)

To take advantage of s.16, the followings need to be proved:

i. By way of assignment (transfer of ownership, lease, mortgage included)

ii. Rights capable of being an easement

iii. Diversity of occupation of the dominant and servient land at the time of assignment.

Example 1:
A owns the dominant land adjacent B’s servient land, on which a right to use water pipes running across B’s land is granted to A by B.  When A assigns her land to C, the right to use water pipes on B’s land is not mentioned.  The right will nevertheless pass under s.16.

Example 2:
X rents a dominant land to Y and grants Y a right to use a lavatory on the servient land in the original lease.  When X renews the lease to Y, she forgets to renew the right to use the lavatory to Y.  Since this is an assignment (i.e. lease) of a dominant land, the right to use the lavatory will continue to exist, despite the fact that both the dominant and servient land are owned by X, as they are occupied by different persons, X & Y respectively, at the time of the assignment.

iv. Right exercisable at the time of assignment.

Thus, a right that has not existed or has already been extinguished will not pass under s.16.

2.
Implied grant

Express grant of an easement could be given by an owner of a servient tenement (ST) to an owner of dominant tenement (DT), irrespective of whether the two lands were ever owned by the same owner.  Implied grant, instead, is limited to cases where the DT and the ST have once been owned by the same owner, and this owner when selling the DT to a purchaser fails to expressly grant an easement over the ST to the purchaser of the DT.  Under 3 situations the court would hold there is an implied grant of easement.

a) Wheeldon v Burrows 

Wheeldon v Burrows applies to a case where the owner of a DT and ST used to have a right similar to easement (should there be diversity of ownership/occupation over the ST) when he/she still holds both the DT and ST, but failed to grant the right to the DT owner when he/she sells the land to the DT owner.  For example, Paul holds two pieces of land adjacent to each other, one called X and the other Y.  He lives in a house on Y and needs to go through a path on X to go to the main road.  At this time the right is not an easement, as there is no diversity of ownership/occupation.  Later on Paul sells Y (DT) to Mary, but fails to expressly grant the right to use the path on X (ST) to Mary.  In this case Wheeldon v Burrows may be useful.

Under Wheeldon v Burrows, quasi-easement may develop by implication into an easement if:

· it is continuous and apparent;

Continuous means the common owner had used it in a frequent manner before the DT was sold.  It however does not necessarily mean that the right is used everyday.  The court is ready to give it a wide meaning.  Apparent means there must be some feature on the servient land, ascertainable from a careful inspection by a person conversant with such matters, that discloses the existence of the easement.  Examples include: a roadway, a distinct path, a drain or a manhole cover for a submerged drain.

· Reasonably necessary for the enjoyment of the property

Again the court would not apply this in a strict sense to the extent that the right must be so necessary that without it the property cannot be used, but rather that the right facilitates the reasonable enjoyment of the land.

· In use at the time of the sale.

The owner, before he/she sells off the DT, must have used the quasi-easement over ST.

Wheeldon v Burrows (1879)

Facts:
- 
Mr Wheeldon (W) and Mr Burrows (B) acquired adjoining lands from the same vendor.  

· B purchased his land after W, so that any rights enjoyed over W’s land would have had to be reserved by the common vendor (who was the original owner of the two lands).

· W died and his wife, who had inherited the land, put up a hoarding that obstructed the light passing to a workshop on B’s land.  B claimed that a right to light arose in his favour by implied reservation. 

Held
-`
Had this been an implied grant of easement, instead of reservation, a grant would be implied if the three conditions are satisfied.


-
But since this was a case of reservation, the satisfaction of the three rules were not enough to imply a reservation.
b)
Easements of necessity

Rights that are so essential to the enjoyment of the land that the land would be useless without it.  The classic example is a land-locked property.  Easement of necessity is based on the implied intention of the parties at the time the land is sold, so it is subject to contrary intention, i.e. if the parties so desire they can make it clear by words or conduct that such easement is not to be implied.  Also, the extent of easements implied by necessity is strictly limited to the use of the land at the time of the grant and may be exercised to maintain that purpose but no other.

c)
Easements of common intention

The court may implied an easement to give effect to the common intention of the parties. 



Wong v Beaumont Property Trust Ltd (1965)

Facts:-
A lease of a cellar required the lessee to use the premises as a restaurant and to try his best to develop the business, to control and eliminate all smells, and to comply with the health regulations for the time being in force.  

· The parties did not know that the existing ventilation did not satisfy health regulations.  

· The plaintiff acquired the residue of the lease and, in order to comply with regulations, wished to fix a bigger duct onto the outside of the building.  

· The defendant, the original landlord’s successors in title, refused to allow him to do so,



Held:
-
Firstly, there is implied easement of necessity.




-
Secondly, easement of common intention may also be implied, as they both intended the cellar as a restaurant and, thus, it would have been granted had they been in full possession of the fact that the health regulation required such a duct.

3.
Implied reservation

-
Implied reservations are more difficult to be granted.  It concerns an original owner, who used to own both DT and ST, fails to reserve expressly the right to him/herself in the ST when selling the ST to a purchaser (while retaining the DT). 
-
The point is this owner has been in possession of both DT and St, so if there is the need of such a right over the ST, he/she should expressly reserve it.  To allow it to be implied easily would be unfair to the purchaser who buys the ST from the now DT owner.

-
Thus, Wheeldon v Burrows would not be sufficient for the court to imply a reservation.  It must be either easement by necessity or common intention, and the tests for both easements by necessity or common intention are stricter than in implied grant of easement.


Re Webb’s Lease (1951)


Facts: 
-
D was the lessee of building, who occupied the ground floor and sublet the rest of the floors to P.



-
At the time of the initial sublease, there were two advertisements on the walls of the upper floors sublet to P. 



-
After 10 years D renewed P’s sublease.  Neither the original or new sublease reserved to D a right to maintain the advertisements.
 


Held:
-
D had no right in the absence of express reservation to maintain the advertisements.



-
The mere fact that the tenant knew at the date of the sublease and did not subsequently object to the landlord using the walls of the premises for advertising was not sufficient to establish the required intention to imply an easement.

 4.
Termination of Easements

a. By effluction of time.

If it is an express grant, there will be a term of years for the easement.  If there is no terms of year in the express grant/reservation or it is an implied grant/reservation, then it will expire at the end of the government lease.

b.
Unity of ownership of the dominant & servient tenements


As diversity of ownership/occupation of DT and ST disappears, so will the easement.

c.
Release


If the parties agree they may agree to terminate the easement by deed.

Further reference (on hold with library’s semi-closed reserve section): 

Nield, Sarah (1997) Hong Kong Land Law (2nd ed.) Hong Kong: Longman. Chapter entitled “Easement”.
TutorialPRIVATE 

1. A has leased an office to B, in which there is no toilet.  A later on grants B the right to use toilet facilities on A’s property in common with A and third parties.  Can that right amount to an easement?  Would it make any difference if the sole right to use the toilet was granted?

2.
When Wong owned two adjacent plots of land, lot 1 and lot 2, he used to live in a bungalow on lot 1, and lot 2 was used as a vegetable farm.  There being no other access, Wong had to use a footpath across lot 2 to get to the main road.  On the other hand, water supply to lot 2 was served by water pipes running across lot 1.  Last month, Wong sold lot 1 to Li, and, two days after that, he sold lot 2 to Chan.  Both sales were effected by legal assignments.  There was no mention in the legal assignments of the use of the footpath or the water pipes.  Recently, Chan has disallowed Li, who now lives in the bungalow, to use the footpath, which is still the only access from lot 1 to the main road.  In return, Li threatens to cut off the water supply to Chan's vegetable farm on lot 2, which is still served by the same water pipes across lot 1.
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Co-ownership & Deed of Mutual Covenants

A.
Co-ownership

1. Introduction

We have seen that land is defined as including everything above and beneath the land.  This leads to a difficulty in understanding land ownership in multi-unit development (MUD) in Hong Kong.  In MUD, no one unit owner owns a piece of land vertically.  Instead, the land is horizontally segregated and the MUD owners co-own the whole land with mutual agreements (deeds of mutual covenant) regulating their respective use of their land.  Thus the two concepts of co-ownership and deed of mutual covenants (DMC) are essential for an understanding of MUD ownerships in Hong Kong.

Co-ownership means more than one person is entitled to the simultaneous enjoyment of a particular piece of land.  To qualify as co-ownership, the co-owners’ interest in the land must be simultaneous.  E.g. if co-owner A is entitled to use the kitchen, co-owner B must have the same entitlement to use the kitchen.  Thus, easement is not a case of co-ownership.

There are many types of co-ownership, but, for our purpose, we need to only know two, namely joint tenancy (JT) and tenancy in common (TIC).

It is at this juncture useful to distinguish JT from TIC.  JT enjoys right of survivorship and the four unities, while TIC does not have right of survivorship.  They however both enjoy the unity of possession.

2.
Right of Survivorship

The right of survivorship is what distinguishes JT from TIC, as it only applies to JT.

The right of survivorship

On the death of a joint tenant, his/her interest passes to the other joint tenant (the survivor) by this right automatically.  The remaining survivor becomes the sole owner.  As the passing of interest under this right is automatic, the JT interest is not taken as part of the estate, and, thus, it is exempted from estate duty and unaffected by the intestacy rule or the will of the deceased joint tenant.  

In practice, when two persons with very close relationship (e.g. husband and wife, parent and child) buy a property, they may choose to hold the property in JT.  The advantages are many:

a. There is certainty as to the passing of the ownership upon the decease of one of the joint tenants to the survivor; this avoids a disloyal spouse to diverge the property to a third party by will;

b. Estate duty is saved;

c. Cumbersome procedure of transfer of ownership is avoided.

JT is usually formed when the co-owners buy a property.  The deed by which joint tenants buy a property is called euphemistically in Chinese as   長命契.

When a couple (husband and wife) buy a property, they will very likely hold it by JT.  But in the case of MUD, owners of different units would certainly not want to hold their units with other co-owners in JT, as no one would want his/her neighbours, who might well be total strangers, to acquire their interest in their land upon their death.  Thus, in MUD, the owners of different units would hold their property with other owners in tenancy in common, which does not have the right of survivorship.  As TIC has no right of survivorship, the property would pass upon a tenant in common’s will or the rule of intestacy.

Example 1: ABC Building has 16 units, Chan owns Unit 2 and Ho owns Unit 4.  Chan has made a will before his death to give all his estate to the City University of Hong Kong.  Upon his death, Chan’s interest in Unit 2 will become part of his estate and passes to CityU, subject to estate duty.

Example 2: ABC Building has 16 units, Chan and his wife owns Unit 2 and Ho owns Unit 4.  Chan and his wife own Unit 2 in JT.  Chan has made a will before his death to give all his estate to the City University of Hong Kong.  Upon his death, Chan’s interest in Unit 2 will automatically pass to the surviving joint tenant (his wife) and Chan’s wife will thus become the sole owner of Unit 2.  Due to this right of survivorship, despite the will, Chan’s interest in Unit 2 will not become part of his estate.

Example 3: ABC Building has 16 units, Chan and his wife owns Unit 2 and Ho owns Unit 4.  Chan and his wife own Unit 2 in TIC.  Chan has made a will before his death to give all his estate to the City University of Hong Kong.  Upon his death, Chan’s interest in Unit 2 will become part of his estate (as there is no right of survivorship for TIC) and passes to CityU, subject to estate duty.

It should be noted that in all of the three above examples, Ho will have no claim over Chan’s interest, as they are merely TIC and thus there is no right of survivorship.

3.
Unity of Possession
Each co-owner is as much entitled to possession of any part of the land as the other.  Thus, each co-owner is entitled to use all parts of the property.  And, in exercising this co-owner’s right of unity of possession, the co-owner may not exclude other co-owners’ exercise of the same right.  For example, a spouse could not lock the other spouse who is the co-owner out of the co-owned property.  This unity is common to all forms of co-ownership (both JT and TIC).  By this unity, a co-owner cannot bring an action against the other for trespass or conversion.  

i.
A co-owner could not sue for trespass unless it amounts to ouster


Jacobs v Seaward (1872) LR 5 HL 464



Facts:
-
A & B were TIC

· Jacobs, unaware of the co-ownership, leased the land from A

· B gave notice to Jacobs to quit

· B leased the land to Seaward

· Seaward cut the hay growing on the land and put a lock on the gate

· J sued S for trespass

Held:
-
J & S were successors in title to A & B respectively

· J & S were thus TIC

· The cutting of the hay was a natural harvest of produce and the instalment of the loch was only to secure the land from outsiders and not to oust J.  Thus, neither of them amounted to ouster.

· No action of trespass allowed between TIC

-
If it was ouster, there could be an action of trespass.

Tang Ying Ling v Wong Sai (1994) HCt Mp 2527/1992

Facts:
-
Tang and Wong were co-owners of a property

· They used to rent the property to a tenant

· After the last tenant had moved out, Wong moved in with his family.

· Wong refused to allow Tang access to the flat.

Held:
-
Amounted to ouster.

· Wong should pay rent to Tang before they could sell the property.



Dennis v MacDonald [1982] Fam 63



Facts:
-
Dennis and MacDonald used to be in co-habitation

· They held a house in TIC.

· D left the house due to M’s violence.
Held:
-
M’s violence amounted to ouster, as no reasonable person could be expected to stay in the property in such circumstances.


-
M ordered to pay rent to D before the property could be sold.

4. Co-ownership and MUD

To solve the problem created by the concept that land comprises of everything above or beneath it, unit owners in a MUD holds a certain ‘undivided share’ in the MUD (e.g. Whampoo Garden) as a tenant in common with the other co-owners.  These owners would certainly not want their neighbours to share ‘unity of possession’ with them in their own unit (e.g. 17A, if that is the unit you occupy).  

By the operation of a deed of mutual covenant (DMC), all the co-owners agree that they should have access to the public areas, e.g. lift, stairway, lobby, water-pipes, while each agrees with another that they would respect each other’s right to enjoy exclusive possession in each co-owner’s own unit, i.e. the private areas.

B. Deeds of Mutual Covenant

1.
Introduction

Co-owners of a MUD, in principle, enjoy unlimited rights over the whole co-owned property, and it is thus necessary to have a legally enforceable mechanism to regulate their use of the co-owned property.

If the MUD is a small one, say, one consisting of 4 units, the regulation of use can be done easily by each signing with one another a contract.  But in Hong Kong, MUD or housing estates may have thousands of owners, and it would not be possible for all these owners to enter into agreements with one another.  Just imagine the number of contracts that would require to be executed and you would know the difficulty.

In Hong Kong, this problem is solved by the use of DMC.  DMC is mutual in the sense that all the owners bound by the DMC agree with one another the same set of covenants (promises).  Thus if the DMC has a clause prohibiting the keeping of dogs in the property, and Unit 1 owner keeps one in his/her unit, all the other owners could sue Unit 1 owner for breach of the DMC.

2.
Developer and first purchaser 

The DMC will be drafted by the developer and entered into by the developer and the first purchaser.  Nowadays, as it is a common practice for the developer to set up property management companies and appoint their own management companies for the MUD.  The management company will also be involved as a party of the DMC and be granted some undivided shares relating to the common parts which the management company holds as trustee for the co-owners
.  
If the developer/manager wants to sue the first purchaser (who buys directly from the developer) or the first purchaser wants to sue the developer/mamager, the action must succeed, as it is beyond doubt they have a contract between them.  
However, when the developer sells off the remaining units, the position is more difficult as the new purchasers have not entered into the DMC personally.  Similarly, personal action in contract would not be available to the owners of the different units, as they have not entered into a contract (DMC) personally with one another.

3.
Enforceability of DMC

a. Between original developer/manager and first purchaser, their relationship as regards the DMC is contractual, and thus enforceable by contractual principles.

b. Between the purchasers themselves or between the developer/manager and a purchaser who acquires a unit from a first purchaser, the rule is different.

i. Successors in title/Persons deriving title

When MUD is sold, we can ascertain the order by which purchasers purchase their property.  
In our illustration, let’s assume the MUD has ten units and the units are sold in the order of 1 to 10, i.e Unit 1 is the first sold and Unit 10 the last. 

Illustration 1:

In a DMC case, we call the one making a promise the covenantor and the one trying to enforce a covenant the covenantee.  When P1 buys the property, he/she, being the first purchaser, signs the DMC with the developer and the manager, and P1 and the developer and the manager are the original parties (as covenantors or covenatees, as the case may be) to the DMC.  

P1 sells Unit 1 to Mary.  Mary is now in breach of the DMC and the manager wants to sue her.  In this case Mary is a successor in title to P1, depending on whether the burden (to be sued) has passed from the P1 to her, she may be sued by the manager, who is either acting as a legal owner of the common parts (for which it holds on trust of all the co-owners) or as agent of the other co-owners.

Illustration 2:

It is now purchaser of Unit 1 (P1) who wants to sue purchaser Unit 2 (P2) for breach of a DMC term prohibiting the keeping of dogs.  

As before selling Unit 2 to P2, the developer, in his/her capacity of holding the remaining 9 of the 10 (i.e. including Unit 2) undivided share, signs the DMC with P1, this DMC may be enforceable by P1 against P2, who is a successor in title to the developer (a covenantor), depending on whether the burden (to be sued) has passed from the developer to P2. 
Illustration 3:

P1 has sold Unit 1 to X and it is X who now wishes to enforce the covenant against the developer, who now wants to develop the common part against a covenant in the DMC.  X, as a successor in title to an original covenantee, needs to prove the benefit has been passed from P1 to him/her. 
Illustration 4:
P1 has sold Unit 1 to X and the developer has sold Unit 2 to Y.  It is now X who wishes to enforce the DMC against Y.  Therefore X must prove he/she has succeeded from P1 the benefit to sue Y, who, in turn, has succeeded the burden from the developer. 
Illustration 5:
Y purchased Unit 2 from the developer and Z purchased Unit 3 from the developer.  If Y wants to enforce the DMC against Z, X will have to prove he/she has succeeded the benefit from the developer and Z has succeeded the burden from the developer. 
1. THE BURDEN

S.41(3) CPO operates to pass the burden of the covenant to both the successors in title of the covenantor and to persons deriving title from either the covenantor or his successors in title.

s.41(3):

Notwithstanding any rule of law or equity but subject to subsection (5), a covenant shall run with the land and, in addition to being enforceable between the parties, shall be enforceable against the occupiers of the land and the covenantor and his successors in title and persons deriving title under or through him or them by the covenantee and his successors in title and persons deriving title under or through him or them.
However, for this to apply, note the conditions in s41(2):

(2) This section applies to any covenant, whether positive or restrictive in effect -
(a) which relates to the land of the covenantor;
(b) the burden of which is expressed or intended to run with the land of the covenantor; and
(c) which is expressed and intended to benefit the land of the covenantee and his successors in title or persons deriving title to that land under or through him or them.
i. Positive and Negative burdens

DMC contains both positive and negative (restrictive) covenants.  Examples of positive covenants include: payment of management fee, to keep own unit in repair; examples of negative covenants include: not to keep dogs, not to obstruct public area.  S.41(2) thus makes it clear that both positive and negative covenants may be passed.

For negative covenants, the burden passes to both successor in title and person deriving title from the owner.

However, for positive covenants, it passes only to successor in title and not persons deriving title from the owner, under s.41(5).

(5) A positive covenant shall not, by virtue only of this section, be enforceable against-

(a) a lessee from the covenantor or from a successor in title of the covenantor or from any person deriving title under or through the covenantor or a successor in title of the covenantor; or
(b) any person deriving title under or through such a lessee; or
(c) any person merely because he is an occupier of land.
Discovery Bay Service Management Ltd v Buxhaum (1994) Dct DCA 4782/1991

Facts:
-
The defendant occupied a flat in Discovery Bay as an occupier (flat provided by his company) from 1987 to November 1990.  From December 1990, he bought the flat and became owner.  Plaintiff sued for management fees and other charges in arrears.

Held:
-
Only liable for money in arrears after he became owner, but not for those before, as he was then only an occupier and so not liable under s.41(5)

ii. Related to land

S.41(2)(a) & (c) provide that the covenant must relate to the land of the covenantor (i.e. must touch and concern the land) and the covenant must be made for the benefit of the land of the covenantee. 

(2) This section applies to any covenant, whether positive or restrictive in effect -
(a) which relates to the land of the covenantor;
(b) the burden of which is expressed or intended to run with the land of the covenantor; and
(c) which is expressed and intended to benefit the land of the covenantee and his successors in title or persons deriving title to that land under or through him or them.
 The covenant thus must relate to something to be done or not done on the land of the covenantor (s.41(2)(a)) which affects the mode of use or enjoyment of the covenantor’s land.

In a MUD, since the owners of individual units are co-owners, there may seems difficulty in arguing how the covenantor’s act/omission affects another co-owners’ rights, as under the principle of unity of possession, they own the land together.  S.41(7) expressly provides, co-owners may sue each other to enforce a covenant:

 (7) A covenant shall be enforceable under this section whether or not the covenant is between owners of the same land.

Furthermore, when a covenantee sues a covenantor over the use of common areas, the requirement of separate land owned respectively by the two parties affected and benefited is conceived in terms of their co-existing interest in the common area.  For example, a covenantor in blocking access to the stairway has infringed the covenantee’s right of free access to the stairway.

While most covenants in a DMC (e.g. management fee, use of premises, etc.) will qualify, as they affect the covenantee’s land’s mode of use or enjoyment, there are some which have held not to qualify, e.g. right to appoint and dismiss a manger of the building, right of naming for a building.

iii. Burden intended to run

S.41(2)(b) requires the burden to be intended to run with the land.  This usually is achieved by an express provision in the DMC.  Failing so, s.40(1) CPO provides such a presumption.

s.40(1):

A covenant relating to any land of a covenantor or capable of being bound by him, shall be deemed, unless the contrary intention is expressed, to be made by the covenantor on behalf of himself, his successors in title and persons deriving title under or through him or them.
iv. Duration of liability

S.41(8):

A covenant shall not bind a person after he has ceased to have any estate or interest in the land affected by that covenant except in respect of a breach of that covenant committed by him before that cessation.

v. Registration

All DMCs must be registered with the Land Registry in order to be effective.

s.41(9)

A covenant in an instrument registered in the Land Registry under the Land Registration Ordinance (Cap 128) against the land affected by the covenant shall bind the successors in title of the covenantor and the persons deriving title under or through him or them whether or not they had notice of the covenant.
2.
THE BENEFIT

Generally speaking, the passing of benefit (to sue) in DMC has never been a problem in Hong Kong for the following two ways of passing benefit to a successor in title are easily satisfied in MUD development in Hong Kong

i. Assignment

It is a common practice in Hong Kong that the standard wording of an assignment of undivided shares of a unit in MUD provides that the assignment is made “subject to and with the benefit of the DMC”.  Thus, when the developer (the original covenatee) assigns a particular unit to a purchaser, it will be provided in the assignment expressly that the land is assigned “subject to and with the benefit of the DMC”.   Provided that such wording is used and three other conditions are satisfied, the benefit will pass.

The 3 conditions are:

1. The covenant must touch and concern the land of the covenantee, in the sense that it must benefit the mode of use of the land or its nature, quality or value.  E.g. a covenant that the premises must only be used for residential purpose or no dogs may be kept.

Newton Abbott Co-operative Society Ltd v Williamson & Treadgold Ltd [1952] Ch 286

(Note: this case concerns land covenant, not DMC, but the principle is the same)

Facts: -
A woman owned two premises, one known as ‘Devonia” used for the business of an ironmonger, and another one across the street.

· She sold the one across the street and the purchaser covenanted not to use it for ironmonger business.  The woman died and left Devonia to her son, who subsequently assigned it to the plaintiff, expressly with the benefit of the covenant.

· The property across the street was sold to the defendant, who now used it as an ironmonger.

· Plaintiff sued for injunction

Held:
-
The covenant touch and concerned the land of Devonia and injunction granted.

2. The covenantee’s land must be ascertainable with reasonable certainty; and

3. The land and the benefit of the covenant must be assigned at the same time.  This is easily satisfied as the wording to the effect of assigning the benefit is included in the assignment (by deed) of the land.
ii. Building scheme

If the MUD qualifies as a building scheme, the benefit passes automatically to successors in title, irrespective of whether it is mentioned in the assignment or not.  To be a building scheme, a MUD must satisfy the following:

1. that the first parties derive title (i.e. buy) from a common vendor;

2. the common vendor before selling lay out the estate in defined plots;

3. the common vendor imposes the same restriction on each plot sold with the intention of benefiting all plots within the scheme;

4. the parties purchase their plots on the ground that the restrictions are mutually enforceable between the owners of all plots within the scheme; and

5. the area of the scheme of development is certain.

It is typical for MUD in HK that these conditions are satisfied, and therefore benefit would invariably pass under the principle of ‘building scheme’.

iii. Annexation

Annexation means the benefit has become part of the land and automatically transfers on its change of ownership.

Express annexation

If the wording of the covenant shows such an intention, then it is annexed to the land.  This is typically the case of a DMC.  For example, a covenant expressed to be entered into:

“with the intent that the covenant might as far as possible bind the premises…conveyed and every part thereof, into whatsoever hands the same might come, and might ensure to the benefit of the mortgages, their heirs and assigns and others claiming under them to all or any of their lands adjoining or near to the premises.”

C. Enforcement of DMC under the Building Management Ordinance (Cap 344, Laws of Hong Kong)

We have seen above how DMC may be enforced by and against original parties and their successors in titles (developer, owners and the manager). Furthermore, the Building Management Ordinance (BMO) provides for the rights and liabilities of the owners’ incorporation in relation to the DMC.

i. An Owners’ corporation formed according to BMO has the following power:

s.18 BMO
“(1) The corporation shall…
(c) do all things reasonably necessary for the enforcement of the obligations contained in the deed of mutual covenant (if any) for the control, management and administration of the building.”
S.18(1)(c) gives the owners’ incorporation (who, unlike the manager and its successors is not a party to the DMC) a general right to enforce the DMC.  

In relation to common parts, an exclusive right and liability is vested in the owners’ corporation under s.16 BMO, if such has been formed. Therefore, s.16 does not apply if no such corporation has been formed.

s.16 BMO

When the owners of a building have been incorporated under section 8, the rights, powers, privileges and duties of the owners in relation to the common parts of the building shall be exercised and performed by, and the liabilities of the owners in relation to the common parts of the building shall, subject to the provisions of this Ordinance, be enforceable against, the corporation to the exclusion of the owners, and accordingly- 
(a) any notice, order or other document which relates to any of the common parts of the building may be served upon the corporation at its registered office; and
(b) any proceedings in the tribunal in respect of any of the common parts of the building may be brought and pursued by or against the corporation.
In Chau Mei Yee, Fragrance & Another v Ng Yee Tim [1996] 4 HKC 46, an owner was not allowed to sue another owner for breach of a DMC clause that disallowed the latter to misuse the common area, and the claim only succeed later when the owners’ incorporation was made the plaintiff.  Similarly, in Wah Fan v Tam Kam Yuk [2000] 3 HKLRD 406, an owner’s action for injunction ordering another owner to remove an unauthorized structure from the common parts was unsuccessful.  

ii. Management Committee (MC):

s.29 BMO

Subject to this Ordinance, the powers and duties conferred or imposed by this Ordinance on a corporation shall be exercised and performed on behalf of the corporation by the management committee.

MC’s exercise of such power will be binding on all the owners and it may also take proceeding against tenants and occupiers without the owners’ incorporation’s prior approval: Incorporated Owners of Golden Crown Court v Chow Shun-yung (HCA No 4322 of 1986).. 

Further reference: Nield, Sarah (1997) Hong Kong Land Law (2nd ed) Hong Kong: Longman, Chapters entitled “Co-ownership” and “Multi-Unit Developments”
Tutorial

1.
Broken Developments Ltd. was the original Crown lessee of a factory in Aberdeen.  They sold the second floor of the factory to Faye Ltd.  


To regulate the use and management of the building Broken and Faye entered into a Deed of Mutual Covenant, which provides that:



1.
No part of the building should be used for the manufacture of dangerous or inflammable goods; and



2.
The entrance hall, stairways, passage and lifts in the building should be used in common for the purpose of access to and from the building.


After the sale of the second floor to Faye, Broken sold the first floor of the building to Moonlight Ltd.  The assignment was expressed to be "subject to and with the benefit of the Deed of Mutual Covenant between Broken and Faye".


Moonlight found the first floor too big for their needs and so they sold a part of it to Firelight Ltd who started to manufacture fireworks there.  Occasionally, Moonlight put boxes of material in the stairway blocking Faye's access to the ground floor.

 
Advise Faye who wants to stop Moonlight from blocking the stairway and Firelight from manufacturing fireworks.
2.
Paul bought a unit in Amazing Garden, a multi-unit development, from the developer. The Deed of Mutual Covenant of Amazing Garden provides: “The premises shall only be used for residential purposes”.  Recently, it came to Paul’s attention that Amy, his neighbour who bought her unit from another first purchaser, began to use her unit as a restaurant.  Paul complained to the manager of Amazing Garden, who was an original party to the DMC.

Advise the manager.

Conveyancing and Property Ordinance (Cap.219)

Section 40

(1) A covenant relating to any land of a covenantor or capable of being bound by him, shall be deemed, unless the contrary intention is expressed, to be made by the covenantor on behalf of himself, his successors in title and persons deriving title under or through him or them.
(2) This section extends to a covenant to do some act relating to the land, notwithstanding that the subject matter may not be in existence when the covenant is made.
(3) This section shall apply to covenants entered into before or after the commencement of this section.

Section 41

(1) This section applies to an express covenant and a covenant implied by or under this Ordinance or any other law.
(2) This section applies to any covenant, whether positive or restrictive in effect -
(a) which relates to the land of the covenantor;
(b) the burden of which is expressed or intended to run with the land of the covenantor; and
(c) which is expressed and intended to benefit the land of the covenantee and his successors in title or persons deriving title to that land under or through him or them.
(3) Notwithstanding any rule of law or equity but subject to subsection (5), a covenant shall run with the land and, in addition to being enforceable between the parties, shall be enforceable against the occupiers of the land and the covenantor and his successors in title and persons deriving title under or through him or them by the covenantee and his successors in title and persons deriving title under or through him or them.
(4) (a) For the purposes of the enforcement of a covenant, the following remedies shall be available-
(i) proceedings for an injunction (including a mandatory injunction) or other equitable relief;
(ii) an action for money due under the covenant;
(iii) an action for damages (whether in respect of pecuniary or non-pecuniary kinds of damage).
(b) For the purposes of ascertaining the existence, nature and effect of a covenant, a court of competent jurisdiction may make a declaration relating to those matters.
(5) A positive covenant shall not, by virtue only of this section, be enforceable against-
(a) a lessee from the covenantor or from a successor in title of the covenantor or from any person deriving title under or through the covenantor or a successor in title of the covenantor; or
(b) any person deriving title under or through such a lessee; or
(c) any person merely because he is an occupier of land.
(6) A positive covenant is a covenant to expend money, do something or which is otherwise positive in nature.
(7) A covenant shall be enforceable under this section whether or not the covenant is between owners of the same land.
(8) A covenant shall not bind a person after he has ceased to have any estate or interest in the land affected by that covenant except in respect of a breach of that covenant committed by him before that cessation.
(9) A covenant in an instrument registered in the Land Registry under the Land Registration Ordinance (Cap 128) against the land affected by the covenant shall bind the successors in title of the covenantor and the persons deriving title under or through him or them whether or not they had notice of the covenant. (Amended 8 of 1993 s. 2)
(10) This section shall apply to covenants whether entered into before or after the commencement of the Conveyancing and Property (Amendment) Ordinance 1988 (31 of 1988).
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Mortgage

Introduction

It is common in Hong Kong for a purchaser of real property to borrow money from a bank to finance the purchase. The bank would certainly demand some security that they can use in case the borrower fails to repay on time.  Mortgage is a security over land for the money borrowed.

Effect of the Conveyancing and Property Ordinance on legal mortgages

Sine 1984, according to CPO, all legal mortgages must be created by the form of charge created by deed expressed to be a legal charge.  A deed of charge does not transfer the land title to the mortgagee (bank) so that mortgagor (borrower) retains the full title.  Thus the motgagee is never owner of the property at law.  A deed of charge creates an encumbrance over the land which gives the mortgagee certain rights over the property concerned as security for the loan.

Rights of the Mortgagor


1.
Right of redemption (equity of redemption)

The principle is the property is used as only as a security, and the mortgagor should always have a right to redeem it by repaying the mortgagee.  Terms in the mortgagee that may affect the mortgagor’s right to redeem will be held invalid by the court.  

a. No exclusion of the right to redeem 

It is impossible to provide in the mortgage deed that a mortgage shall be totally irredeemable.  Options to purchase is one example that has been held to be invalid.





Samuel v Jarrab Timber and Wood Paving Co Ltd [1904]

· Facts:
-
mortgagor mortgaged stock worth $5000

· -
option to purchase the whole or part of the stock at a 40% discount granted to mortgagee





Held:
-
option void

Lewis v Frank Love Ltd. [1961]

Facts:
-
mortgagor and mortgagee entered into 2 separate documents 

dated the same day

· 1st one was a mortgage

· 2nd one was an option for the mortgagee to buy the property, in return for a promise that the mortgagor did not need to repay the loan


Held:
-
no separate transaction despite separate documents

· option therefore invalid

Reeve v Lisle [1902]

Facts:
-
option granted subsequent to the mortgage

Held:
-
option upheld as independent transaction

Therefore, if the option is granted in an independent transaction unrelated to the mortgage, it will be upheld.  Factors to consider include: dates of mortgage and option, any discount, any obligation to repay after the mortgagor exercise the option, option granted on same document as the mortgagor or different document

b.
Postpone of the right to redeem is void if renders the right to redeem illusory

Knightsbridge Estates Trust Ltd v Byrne
Facts:
-
a clause in the mortgage deed postponing redemption for 40 

years

Held:
-
postponement though unreasonable, is not oppressive or 

unconscionable




-
clause upheld and mortgagor may not redeem after only 6 years 

A provision postponing the date of redemption until some future period is valid provided the mortgage as a whole is not so oppressive and unconscionable that equity would not enforce it.
Fairclough v Swan Brewery
Facts:
-
lessee of a lease, which had only 17½ years to run, mortgaged 

it to the mortgagor

· a term of the mortgage that it was not to be redeemed until less than 6 weeks of the term

Held:
-
postponement clause invalid as it rendered the right of 

redemption illusory, because 6 weeks of the term was practically 

of no resale value
In practice, banks in HK will allow early redemption subject to a sum of liquidated damages. 

2. Right to redeem free of collateral advantage





Sometimes terms are inserted in a mortgage which give the mortgagee some other advantage in addition to his security.  There is no general rule that this collateral advantage is void.  However, a collateral advantage that is part and parcel of a mortgage transaction must cease on redemption so that the mortgagor can redeem exactly what he has mortgaged.

a.
Advantages limited to the life of the mortgage

Biggs v Hodinott

Facts:
-
mortgagor covenanted not to redeem in the first 5 years


-
also covenanted to buy only beer from mortgagee
-
wanted to redeem after only 2 years

Held:
-
not entitled to redeem

Noakes v Rice
Facts:
-
mortgagor covenanted with mortgagee to buy beer from 

mortgagee, even after the mortgage was redeemed

Held:
-
no need to buy beer from mortgagee after the mortgage 

was redeemed, as collateral advantage which extended 

beyond the life of mortgage would be invalid

b.
Advantages secured by the mortgage

Santley v Wilde
Facts:
-
mortgagor was a tenant of a theatre under a lease that 

had ten years to run

· lease mortgaged to mortgagee for a loan

· mortgagor promised to repay the loan and pay mortgagee 1/3 of the net profits derived from any subletting of the theatre

· the mortgage deed expressed that the mortgage was security for both promises of repayment of the loan and the payment of 1/3 of the net profits

Held:
-
right to net benefits valid as it was not merely a 

collateral advantage, but an advantage secured by the mortgage itself

c.
Independent advantages (which extend beyond the life of the mortgage)




Krelinger v New Patagonia



Facts:
-
mortgagor borrowed money on the security (in the form 






charge) of its land

· mortgagor granted mortgagee an option to buy its product at the best price (i.e. no discount), even after redemption

· mortgagor repaid the loan and claimed to be free of the option




Held:
-
option valid, as it was an independent advantage, 






though it was not granted in an independent transaction


How to determine if the advantage is independent?






Depends on whether the collateral advantage constitutes a part of the consideration for the loan.



d)
Restraint of trade

A collateral advantage which amounts to a restraint of trade may be struck down by the court.

Esso Petroleum v Harper’s Garage




Facts:
-
mortgage not to be redeemed for 21 years

· mortgagor had to purchase all petrol supplies from mortgagee during the life of the mortgage

Held:
-
invalid for in restraint of trade




In a similar case, a restraint for 6 years was upheld (i.e. valid).  Therefore, the duration is also an important factor in determining whether it is in restraint of trade.  


3.
Right to redeem free from “oppressive and unconscionable” terms
The Courts have a general equitable jurisdiction to strike down terms in a mortgage (collateral advantage or restriction on the right to redeem) which are oppressive and unconscionable. 

Cityland v Dabrah


Facts:
-
landlord threatened to evict tenant

-
tenant agreed to buy the house from landlord

-
landlord lent 2900 pounds to tenant on the security of a mortgage of the house





-
in the mortgage deed, the loan secured by the mortgage was
put as 4553, and it was to be repaid in 6 instalments

-
no other interest was specified

-
the effective interest was thus 4553 – 2900 = 1653, and the interest rate thus was 57%

Held:
-
transaction was oppressive and unconscionable because the 

mortgagor had to accept such a high effective interest rate as the purchase and the mortgage was made under a threat of eviction

· -
clause invalid and mortgagor had only to repay the loan of 2900 plus interest at 7% per annum

Multiservice Bookbinding v Merden
Facts:
-
mortgagor lent mortgagee money on the security of a mortgage

-
loan was repayable by instalments with interest at 2% above bank rate on the entire capital, regardless of capital

· arrears of interest were to be added to the capital (i.e. 


capitalized) after 21 days to bear interest





-
loan could not be redeemed or called in for 10 years

-
capital and interest linked to Swiss franc


Held:
-
though terms might be unreasonable, they were not oppressive 




or unconscionable




-
therefore, terms upheld

· Factors to consider in determining whether a term is oppressive and unconscionable:

· a)
parties contrasting characteristics & circumstances and their relative bargaining power 

· b)
whether it is oppressive and unconscionable in the sense that it is morally reprehensible
· c)
extortionate transaction:

· -
legally, the maximum is 60% per annum

· -
rebuttable presumption of extortionate if reaches 48%

· -
prevailing market interest rate

· -
borrower’s age, experience, business capacity, state of health, financial pressure





-
lender’s relationship to the borrower, degree of risk involved
Rights and remedies of Mortgagee

If the mortgagor fails to repay money due to the mortgagee under a mortgage then, provided that the date for repayment has passed.  The mortgagee may sue him for it.  The action lies in contract.  Even if there is no express term to pay capital and interest there is an implied term to pay both capital and interest.

However, the action in contract may not be helpful.  For example, the mortgagor may have disappeared, or he may be bankrupt.  In this case the mortgagee will wish to enforce his security.  A mortgagee has 4 means of enforcing his security against the land.  A mortgagee has 4 means of enforcing his security.  They are foreclosure, sale, taking possession and appointing a receiver.

1. Taking possession

If the property is not leased, the mortgagee can obtain physical possession of the property.  If it is leased, the mortgagee can take possession by directing the tenant(s) to pay rent to him.  

2. Power of sale


The CPO implies a power of sale in mortgage by deed unless it is expressly excluded.  The mortgagee is only able to sell without incurring liability to mortgagor when any one of the three conditions has been fulfilled.  

(i) Some interest payable under the mortgage must be one month or more in arrears; or 

(ii) The mortgagee must have served notice (s.62 CPO) on the mortgagor requiring repayment of the loan, and the mortgagor must have failed to repay the mortgagee for one month or more after receipt of notice; or

(iii) The mortgagor must have been in breach of some other condition in the mortgage. (Para. 11 of the fourth schedule of the CPO)


The assignment by the mortgagee shall assign to the purchaser all the mortgagor”s interests in the mortgaged property subject to prior interests.  It discharges the property from the mortgage and any subsequent mortgages and interests to which the mortgage in focus has priority (s.53 and fourth schedule CPO).


The proceeds of sale shall be distributed in the order sated in s.54 of the CPO.


Conduct of the sale


The general rule is that the mortgagee owes the mortgagor a duty to take reasonable precautions to ensure that the true market value of the mortgaged property is obtained.

3. Power to appoint a receiver (接管人)
After 1 November 1984 in all legal charge and equitable mortgage by deed there is a power to appoint receiver to help manage the mortgaged property.

4. Power of foreclosure (止贖)

Foreclosure is the legal process whereby the mortgagor’s right to redeem is extinguished and the mortgagee becomes owner of the property.

Conveyancing and Property Ordinance

s.50 Power to appoint a receiver
(1) There shall be implied in any legal charge or equitable mortgage by deed, where the mortgage money has become due, a power exercisable in writing by the mortgagee and any person entitled to give a receipt for the mortgage money on its repayment to appoint a receiver or receivers of the mortgaged land and the income thereof, to remove any receiver appointed and appoint another in his place.
(2) Any receiver so appointed will be deemed the agent of the mortgagor and the mortgagor will be solely responsible for the receiver's acts and defaults.
(3) Any receiver so appointed may act in his own name or the name of the mortgagor.
(4) Where 2 or more receivers are appointed, the appointment shall be deemed to be a joint and several appointment.
(5) The mortgagee may, from time to time, fix the remuneration of the receiver and the receiver shall be entitled to retain out of any money received by him that remuneration and all costs, charges and expenses properly incurred by him as a receiver.
(6) Without prejudice to the powers mentioned in the Fourth Schedule, the receiver shall have power to demand and recover all the land of which he is appointed receiver and the income thereof, by action, distress, or otherwise, in the name either of the mortgagor or of the mortgagee, to the full extent of the estate or interest which the mortgagor could dispose of, and to give effectual receipts accordingly for the same. (Amended 31 of 1988 s. 17)
(7) A person paying money to the receiver shall not be concerned to inquire whether any event has happened to authorize the receiver to act.
(8) The provisions of this section are subject to contrary intention expressed in the mortgage deed and may be varied or extended by the mortgage deed, and, as so varied or extended, shall have effect as if contained in this Ordinance.
(9) This section shall not apply to any mortgage executed before the commencement of this section.

s.51 Powers of mortgagee and receiver

(1) Unless the contrary intention is expressed, there shall be implied in any legal charge or equitable mortgage by deed, the powers, exercisable by the mortgagee, a receiver (acting personally or through their agents) and any person entitled to give a receipt for the mortgage money on its repayment, mentioned in the Fourth Schedule.
(2) Any power exercisable under a mortgage shall be subject to any prior estates, interests and rights to which the mortgaged land is subject.
(3) No power of sale shall empower a mortgagee or a receiver under an equitable mortgage, by virtue of that mortgage only, to assign the legal estate in the mortgaged land.
(4) The powers implied by subsection (1), and the provisions of the Fourth Schedule relating to the exercise of those powers may be varied or extended by the mortgage deed and, as so varied or extended, shall have effect as if contained in this Ordinance.
(5) This section shall not apply to any mortgage executed before the commencement of this section.

s.53 Sale by mortgagee
(1) Where a mortgagee or receiver sells under an express
or statutory power of sale, the assignment shall operate- (Amended 31 of 1988 s. 18) 

(a) to assign to the purchaser the mortgagor's estate in that land, subject to any other mortgage having priority to the mortgage under which the sale is made; and
(b) to discharge that land from the mortgage under which the sale is made and any subsequent mortgage.

(2) Where a mortgagee obtains an order of foreclosure absolute, that order shall (unless it otherwise provides) operate- 

(a) to assign to the mortgagee the mortgagor's estate in the mortgaged land, subject to any other mortgage having priority to the mortgage under which the foreclosure order was obtained; and
(b) to discharge that land from the mortgage under which the foreclosure order was obtained and any subsequent mortgage.

s.54 Application of money received

Any money received by a mortgagee or a receiver from the sale or other dealing with the mortgaged land or any security comprised in the mortgage shall be applied according to the following priority- 

(a) in discharge of all rent, taxes, rates and other outgoings due and affecting the mortgaged land;
(b) unless the mortgaged land is sold subject to a prior incumbrance, in discharge of that prior incumbrance;
(c) in payment of the receiver's lawful remuneration, costs, charges and expenses and all lawful costs and expenses properly incurred in the sale or other dealing;
(d) in payment of mortgage money, interest and costs due under the mortgage,

and any residue shall be paid to the person who, immediately before any sale or other dealing, was entitled to the mortgaged land or authorized to give a receipt for the proceeds of the sale of that land.

s.62 Service of notices
(1) Any notice relating to land required or authorized by this Ordinance to be served or given shall be in writing.
(2) Any notice required or authorized by this Ordinance to be served on a mortgagor or lessee shall be sufficient, although only addressed to the mortgagor or lessee by that designation, without his name, or generally to the persons interested, without any name, and notwithstanding that any person to be affected by the notice is absent, under disability, unborn, or unascertained.
(3) Any notice required or authorized by this Ordinance to be served shall be sufficiently served if it is left at the last-known place of abode or business in Hong Kong of the mortgagee, mortgagor, or lessee or other person to be served, or, in case of a notice required or authorized to be served on a mortgagor or lessee, is affixed or left for him on the land comprised in the mortgage or lease. (Amended 31 of 1988 s. 23)
(4) Any notice required or authorized by this Ordinance to be served shall also be sufficiently served if it is sent by post. (Amended 31 of 1988 s. 23)
(5) Unless the contrary intention is expressed, the provisions of this section shall extend to- 

(a) notices required to be served by any instrument affecting land; and
(b) notices to terminate any lease.

(6) This section does not apply to notices served in proceedings in any court or tribunal.

Schedule 4
1. To insure the mortgaged land or any part thereof for any sum not exceeding its full reinstatement value, and any money paid for such insurance shall be a charge on the mortgaged land in addition to the mortgage money, with the same priority, with interest at the same rate as the mortgage money; and the mortgagee shall account to the mortgagor for all money received by him on an insurance effected on the mortgaged land.
2. To take possession of the mortgaged land and, for that purpose, to take any legal proceedings.
3. To do all things necessary or desirable to preserve, maintain and manage the mortgaged land.
4. To lease, surrender and accept the surrender of leases of, the mortgaged land.
5. To exercise any powers or rights incidental to the ownership of the mortgaged land.
6. To settle, adjust, refer to arbitration, compromise and arrange any claim, demand or dispute relating to the mortgaged land.
7. To bring, prosecute, enforce, defend, compromise and abandon any claim, action, suit or proceeding in relation to the mortgaged land.
8. To sell and assign the mortgaged land, subject to any prior estates, interests and rights to which the mortgaged land is subject, but free from the mortgage and all other estates, interests and rights to which the mortgage has priority, in such manner and subject to such lawful conditions as the mortgagee or receiver thinks fit; with power to vary or rescind any contract for sale, buy in at any auction and to resell without being answerable to the mortgagor for any loss occasioned.
9. To do all things necessary or desirable for realizing the mortgaged land.
10. In the case of any equitable mortgage over the mortgagor's interest in the mortgaged land and in any agreement of purchase of that land- 

(a) to comply and require compliance in all respects with that agreement;
(b) to accept the assignment ot the mortgagor;
(c) to execute a legal charge over that land in favour of the mortgagee in such form and containing such covenants and provisions as the mortgagee may require; and
(d) to sign, seal, execute, deliver, perfect and do all other deeds, instruments, acts and things which may be required or which the mortgagee or receiver shall think fit for carrying out any obligation imposed on the mortgagor under the mortgage or for carrying into effect any sale, lease, charge or dealing by the mortgagee or receiver or for giving to the mortgagee the full benefit of that charge. (Amended 31 of 1988 s. 29)

11. The powers mentioned in paragraphs 2 to 9 shall not be exercisable unless- 

(a) notice requiring payment of the mortgage money has been served on the mortgagor, or on one of the several mortgagors, and default has been made in payment of the mortgage money or part thereof for one month after such service; or
(b) interest under the mortgage is in arrear and unpaid for one month after becoming due; or
(c) there has been a breach of a provision, express or under this Ordinance, of the mortgage other than a covenant for payment of the mortgage money and interest.

Tutorial

Twenty years ago, Chan purchased a 50-year lease of a farmland with the aid of a mortgage for HK$10,000,000 from Tai Yee Loan Company.  At that time, it was difficult to obtain finance and Chan agreed to pay interest at 12 percent above the market rate.

The mortgage deed provides that the capital outstanding should be recalculated annually to align with the retail price index and that Chan shall not redeem the mortgage for 25 years.  Chan further undertook in the mortgage deed tat for 25 years he would first offer to sell to Tai Yee Loan Company any products of the farmland at the market price before selling it elsewhere.

Chan has now obtained a more favourable offer of finance from Tai Yee Loan Company and would like to redeem the mortgage.

Advise Chan.
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