Conflict of Laws

I. Conflict Problems on the Bar – 2 major areas 

a. Judgments: whether NY Court will recognize another state/nation’s judgment

b. Choice of law: which law to apply

II. Judgments

a. Recognition of Sister State Judgments

i. General Rule: Under the Full Faith and Credit Clause of US Constitution, a state must recognize and enforce the judgment of a sister state – (Do Do-over rule)

ii. Exceptions:

1. Lack of Personal Jurisdiction in State X: NY can look at jurisdiction if it’s a default judgment. 

i. If NY decides that State X had jurisdiction, NY will recognize and enforce State X judgment unless 2 other exceptions

ii. If NY decides that State X did not have jurisdiction, NY will declare State X’s judgment void and will not be enforced.

iii. There is no reexamination of merits – only of jurisdiction or no jurisdiction

2. NY may deny or limit recognition of State X judgment if highest court of State X itself would deny or limit the effect of the judgment

3. Public policy Objection Exception: NY does not have to honor other judgment if NY has strong public policy objection

b. Recognition of Foreign Country Judgments

i. No Full faith and Credit Issue: its not a sister state judgement!!

ii. Standard of Comity Applies: respect = NY will recognize and enforce a foreign country judgment if there was jurisdiction over D, D had fair opp. To defend himself before an unbiased court. 

III. Choice of Law

a. Domicile

i. Domicile plays key role in most choice of law decisions

1. Ex of “hard rule”: all aspects of the devolution of personal property are governed by decedent’s domicile at death (p. 26)

2. Ex of “soft rule”: key factors in choice of loss-allocation rules are P’s domicile, D’s domicile, and place of tort: domicile not determinative and is just one factor among many

ii. Basic Principle: every person has a domicile.  This domicile may occur by operation of law by choice.  Always reject “ C has no domicile”.

iii. Types of domicile: 

1. Domicile of Origin = domicile at birth (arises by operation of law)

a. You domicile at birth = domicile of your parents or your custodial parent

b. N.B. a person’s domicile or origin remains their domicile unless it is changed through operation of law or through th person choosing a new domicile. 

2. Other Examples of domicile by operation of law

a. Minors: Law sill assign to minors to domicile if their parents or their custodial parent (if parents domicile change so does minor’s domicile)

b. Incompetents: usually retain domicile of origin or their domicile prior to incompetency

3. Domicile of Choice: 

a. Acquiring a domicile of choice and thereby abandoning one’s domicile of origin requires 2 critera: 

i. Physical Presence in the chosen state or country: 
AND

ii. Intention to be domiciled there

iii. **temporary presence suffices so long as there is intent; person must manifest intention to remain in the new state or country indefinitely.  It does not matter why you have this intention only that you have it.

4. Further Changes

a. As long as he mts presence/intentionality requirements, a person may change domicile multiple times.

5. Multiple Dwellings – When a person has more than one home, NY will apply following general rules:

a. If one is principal home and other a seasonal one, the principal home is normally the domicile.

b. If both are principal homes, the first acquired normally is the domicile.

b.  Choice of Law

i. 2 commonalities in choice of law issues: 1) The 2 states have differing rules and the 2) difference matters.

1. Choice law problems can be embedded in any substantive law problem – but not in criminal law. 

ii. Identifying which state’s laws offer a permissible choice (2 Steps):

1. Does the US Constitution permit the state’s law to chosen?

a. Constitutional Standard: “state must have significant contact or significant aggregation of contacts, creating state interests such that the choice of law is neither arbitraty nor fundamentally unfair.”

i. Significant contacts with parties or underlying transaction

ii. Fact that P sued in NY is not contact. 

iii. Constitution allows a choice but does not compel it. 

2. Does a state statute direct or prohibit the choice.  

a. Ex: NY statutory law specifically identifies which states’ law may be applied to determine validity of wills probated in state.  A NY court could not properly choose some other state’s law even if it were constitutional to do so. (p. 25)

iii. Once choices identified, how do NY Cts Choose?

1. General Evolution of NY’s choice of law rules

a. Old Rule: Vested rights – this theory identifies particular event and simply applies the law of the state where that event occurred – Not followed in NY (except arguable in area of REAL property

b. Current Rule: Government Interest Analysis – overarching choice of law approach in NY – identify which state has the greatest interest in application of its law to the particular case. 

i. How it works:

1. Identify the competing state rules

2. identify policies that underlie the rules

3. Identify the contacts of the state (e.g. domicile) and transaction (key events underlying the lawsuit) with those states

4. Ask if the contacts with each state trigger that state’s policies underlying its rules

5. If so, state has an interest in applying its law, if not that state has no interest in applying its law

ii. Possibilities – If we are choosing between 2 states rules, there are 3 possible outcomes of this analysis:

1. “False Conflict”: only 1 state has interest in applying its; NY court will choose the rule of the only interested state.

2. “True Conflict”: Both states have interest in applying their law; NY court will examine its own policies and if those policies are strongly implicated, will normally apply NY rule or try to modify 2 rules to find compromise

3. “Unprovided for Case” Neither state has an interest.  NY court will apply its own rule because it’s a rule with which court is most familiar. 

4. “Disinterested Forum”: Where there are 3 states and NY has no interest in applying its law and there is a true conflict between the other two. NY courts will either

a. Apply law closest to NY’s own OR

b. Apply whichever rule judge thinks is better.

2. Current NY approach in Specific Areas of Law

a. Torts:

i. Conduct Governing/Conduct Regulating Rules: where the rules in conflict differ in defining the appropriate level of conduct (most often a rule of the road), NY will normally apply the law of the place of tort/accident.

1. Exception: Where place of accident is fortuitous 

ii. Loss-Distributing/Allocating Rules: Where states may be in agmt as to the wrongfulness of D’s conduct but disagree as to the consequences of that conduct (post-conduct rules)

1. Examples

a. Guest Passenger Statute

b. Immunity Rules (charitable, family)

c. Caps on Damages

d. Vicarious Liability Rules (Whether owner/lessor if car will be held vicariously liable)

2. TO resolve allocating conflicts in torts NY applies a modified government interest analysis via applying 1 of 3 Neumeier Rules:

a. Rule 1: If P and D have same domicile apply the law of that domicile.  

b. Rule 2: If the domicile is split ask if accident occurred in the Domicile of one of th parties. (If P & D are from 2 states with the same rule, we treat them as being from the same state. )

i. If Y, does that state’s law favor its domiciliaries? If Y apply that state’s law.   (picking site of accident)

c. Rule 3: In all other situations, apply law of place of accident Unless that place is totally fortuitous in which case do the govt interest analysis. I.e.

i. P is domiciled in 1 state, D domiciled in another state, and site of accident is 3rd state

ii. Where P is from a state with a D favoring rule and D is from a state with a P favoring rule. 

3. Loss Allocation Summary: If the parties are from the same domicile apply that law; in all other situations apply the law of the place of accident unless that place is totally fortuitous.

b. Contracts

i. Express Choice of Law Clause Contained in K – 

1. if parties have chosen the applicable law in their K, NY courts will apply the chosen law, esp. if the law is chosen to govern construction (meaning of contractual Terms) of the K. 

a. E.g. Parties can choose a particular state’s law even if that state has no connection with the parties or contractual performance to govern such things as the standard of performance or excuse for nonperformance or the amt of damages. 

2. If the issue is one of validity of K itself, and whether choice of law clause is given effect turns on whether K is valid.   TO break circularity, NY cts enforce choice of law clause UNLESS: (all 3 must be shown)

a. Parties and transaction have no connection to the place chosen

b. NY or State X’s law would otherwise apply (see pg. 23 of handout)

c. AND NY or state X have a materially greater interest than State Y

ii. Special Rules

1. UCC Ks: UCC calls for recognition of the parties choice of law if transaction bears a reasonable relationship to the state chosen and the parties actually agreed (not an adhesion K). 

2. NYGOL 5-1401: Parties to a K of $250K+ (including those UCC Ks) may choose NY law to govern their K even the parties and the transaction  has no connection to NY

a. NY Courts will hear case and apply NY law even if there is no other connection with the state if

i. K is for $1mill +, and

ii. Parties have chosen NY law, and

iii. Parties have submitted to NY juris. 

iii. Choice of Law in the Absence of Express Agmt – iNY cts apply “most significant relationship test”/”grouping of contacts”/”center of gravity” test.  When there is no express agmt designating governing law, then

1. Determine Relevant contacts with each state: 

a. Domicile of the parties

b. Place of negotiation of the K
place of execution of the K

c. Place of performance of K

2. Consider which state appears to have the most significant contacts given the issue. 

iv. Special Cases:

1. Usurious Ks (Ks that specify an interst rate that is too high under NY law) – NY will sustain if valid under the law of any jurisdiction with a reasonable relationship to the parites and the transaction 

2. Automobile Insurance Policies: In action between the insured and the insurer, the palce where the policy was issues is the source of the governing law. ]

c. Property Issues
i. Intervivos transaction 

1. Real Property – The Situs Rule: All issues respecting title to treat property are governed by the law of the situs of the real property

2. Personal Prop.: law of the situs of the personal property is normally applied. 

3. New UCC Rule: the law and filing system of the DB’s location (residence/place of business), rather than the law of the situs of the secured chattel, governs (if covered by UCC don’t keep eye on personal property – keep an eye on the debtor)

ii. Inheritance Issues: NY Choice of Law rules are largely statutory

1. Real property: all aspects of testamentary and intestate devolution of real property are determined by the law of the situs of the real property. 

a. Note: if real property is located in NY, NY will provide that the will is formally valid  which means NY will hold will valid if it would be under law of 

i. NY (see situs rule)

ii. Place of execution at time of execution

iii. Domicile of the decedent at the time of execution at time of death

iv. **This rule applyes only if the land is located in NY; if land is elsewhere, apply Situs rule. 

2. Personal Property

a. Intestate Succession: NY cts apply law of decedent’s domicile at death

b. Testamentary Dispositions: General Rule: All issues concerning validity of will disposing of personal property are to be determined by law of decedent’s domicile at death

c. Exceptions for formal validity

i. If NY is hearing the probate, NY will treat will has formally valid

ii. If valid at place of execution at time of execution

iii. Domicile at *** of execution at time at death

d. Exceptions for revocation/alteration: law of decedent’s domicile at time she altered/revoked the will

e. Electing Against the Will: if a will of a non-domiciliary designates NY law, NY courts will apply its law to all property located in the state.  Thus Testator by such a choice can defeat the otherwise applicable rule that personal property is governed by the law of decedent’s domicile at death (this comes up when spouse is trying to defeat elective share of another state). 

d. Family Law

i. Marriage – General Rule: if a marriage is valid where it was celebrated, it is valid everywhere

1. Exception: Strong public policy – if marriage in other state and NY has strong public policy against it

ii. Divorce: Governed by law of P’s domicile which will be the forum state

iii. Alimony: Governed by law of state that divorced the parties and directed the paymt (issue where parites move after divorce and one spouse asks new state to change alimony)

iv. Child Support/Custody: largely statutory: covered in Dom Rel Lecture

v. Adoptions: the state that validates the adoption will apply its own law and other states will recognize that validation unless it violates public policy.

c. Overarching Exceptions

i. Procedural Rules : apply the law of the forum state (NY)

1. Ex. Civil Practice rules: apply CPLR

2. Ex: Burden of Proof: procedural therefore NY law

3. Presumptions: 

a. Irrebuttable Presumption: Substantive 

b. Rebuttable Presumption: procedural – therefore NY (forum) law applies

4. Statute of Limitaionts – Procedural therefore forum law applies: Apply NY SOL unless NY’s borrowing statute applies.

a. NY Borrowing Statute applies if P is

i. A non-NY resident, AND

ii. C/A arose outside NY

b. If NY Borrowing statute applies, then choose the shorter of the NY statute and statute of state where c/a arose

c. Note: Residence is NOT domicile

5. Statutes of Repose (SP that tell you how long a c/a could exist even without reference to an accident – timed from when the MF parted with possession). – this is substantive, therefore decide this under substantive rules

ii. Foreign Law is completely contrary to the forum’s public policy: Ct will not choose a foreign law or foreign country’s law if that law is completely contrary to forum’s public policy

iii. Foreign Law is Penal or Tax: if foreign law is criminal or tax law, NOT enforced. 

